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KU-RING-GAI LOCAL PLANNING PANEL MEETING 
TO BE HELD ON MONDAY, 17 NOVEMBER 2025 AT 11:00 AM 

BY ZOOM CONFERENCING 
 
 

 
 

Items GB.1 and GB.2 will be determined offline as these items do not fit the criteria 
for a public meeting (it is not contentious – does not have more than 10 objectors). 
These items will be determined and published on Council’s website after 48 hours 

of the closing of the determination meeting. 
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A G E N D A  

** ** ** ** ** ** 
 
 

NOTE:  For Full Details, See Council’s Website – 
www.krg.nsw.gov.au under the link to business papers 

 
 

APOLOGIES  
 

DECLARATIONS OF INTEREST 
     

GENERAL BUSINESS 
 

GB.1 21 Mahratta Avenue Wahroonga - Alterations and Additions to the 
Existing Principal Dwelling House 3 

 
File: EDA0438/25 
 
Alterations and additions to the existing principal dwelling house. 
 

RECOMMENDATION 
 
THAT the Ku-ring-gai Local Planning Panel, exercising the functions of Ku-ring-gai Council, 
as the consent authority, pursuant to Section 4.16 of the Environment Planning and 
Assessment Act 1979, refuse development consent to eDA0438/25 for alterations and 
additions to the existing principal dwelling house on land at 21 Mahratta Avenue 
Wahroonga, for the reasons provided in the Development Assessment Report (Attachment 
1). 
 

GB.2 1 Russell Avenue, Lindfield - Demolition of existing structures and 
construction of a residential flat building with basement carparking 
and associated works 81 

 
File: EDA0313/25 
 
Demolition of existing dwelling and construction of a residential flat building with basement 
car parking and associated works. 
 

RECOMMENDATION 
 
THAT the Ku-ring-gai Local Planning Panel exercising the functions of Ku-ring-gai Council, 
as the consent authority, pursuant to Section 4.16 of the Environment Planning and 
Assessment Act 1979, refuse development consent to eDA0313/25 for demolition of 
existing dwelling and construction of a residential flat building with basement car parking 
and associated works on land at 1 Russell Avenue Lindfield, for the reasons provided in the 
Development Assessment Report (Attachment A1).  

 
 

** ** ** ** ** **  

http://www.krg.nsw.gov.au/
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DEVELOPMENT APPLICATION 

 

  

SUMMARY SHEET 

 

REPORT TITLE: 21 MAHRATTA AVENUE WAHROONGA - ALTERATIONS AND 
ADDITIONS TO THE EXISTING PRINCIPAL DWELLING HOUSE 

ITEM/AGENDA NO: GB.1 

    
 

APPLICATION NO: eDA0438/25 

ADDRESS: 21 Mahratta Avenue Wahroonga 

WARD: Comenarra 

DESCRIPTION OF 
PROPOSAL: 

Alterations and additions to the existing principal dwelling house 

APPLICANT: WPP Pty Ltd 

OWNER: Mr AJ Noble, Ms SSF Lee 

DATE LODGED: 18 August 2025 

SUBMISSIONS: No submissions received  

ASSESSMENT 
OFFICER: 

Asmaa Rabiee 

RECOMMENDATION: Refusal 

 

KLPP REFERRAL 
CRITERION: 

Departure from a development standard in excess of 10%. 

w 
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PURPOSE OF REPORT 
 
To determine Development Application No eDA0438/25 for 21 Mahratta Avenue, Wahroonga. 
 
This application is reported to the Ku-ring-gai Local Planning Panel for determination as it 
proposes a departure from a development standard in excess of 10% in accordance with the 
Minister’s S 9.1 Local Planning Panels Direction. 
 

RECOMMENDATION 
 
THAT the Ku-ring-gai Local Planning Panel, exercising the functions of Ku-ring-gai Council, as the 
consent authority, pursuant to Section 4.16 of the Environment Planning and Assessment Act 
1979, refuse development consent to eDA0438/25 for alterations and additions to the existing 
principal dwelling house on land at 21 Mahratta Avenue Wahroonga, for the reasons provided in 
the Development Assessment Report (Attachment 1). 
 
 
 
 
 
 
Asmaa Rabiee 
Executive Assessment Officer 

 
 
 
 
Jonathan Goodwill 
Team Leader Development Assessment 

 
 
 
 
Shaun Garland 
Acting Director Development and Regulation 

 

  
 
 
Attachments: A1⇩ Development Assessment Report  2025/311425 
 A2⇩ Location Sketch  2025/346297 

 A3⇩ Zoning Sketch  2025/346295 

 A4⇩ Architectural Plans  2025/255249 

 A5⇩ Clause 4.6 Variation Request  2025/255252 

 A6⇩ Statement of Environment Effects  2025/255246 
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DEVELOPMENT APPLICATION 

 

ASSESSMENT REPORT 
 

REPORT TITLE 21 Mahratta Avenue Wahroonga - Alterations and 
additions to the existing dwelling house 

 
 

APPLICATION NO eDA0438/25 

PROPERTY DETAILS 21 Mahratta Avenue Wahroonga  

Lot 4 DP 18640  

853.60m2 

R2 Low Density Residential 

WARD Comenarra 

PROPOSAL/PURPOSE Alterations and additions to the existing dwelling 
house 

TYPE OF DEVELOPMENT Local 

APPLICANT WPP Pty Ltd 

OWNER Mr AJ Noble, Ms SSF Lee 

DATE LODGED 18 August 2025 

RECOMMENDATION Refusal  
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PURPOSE OF REPORT 
 
To determine Development Application No eDA0438/25 for alterations and additions to the 
existing dwelling house.  
 
This application is reported to the Ku-ring-gai Local Planning Panel for determination in 
accordance with the Minister’s Section 9.1 Local Planning Panels Direction as it proposes a 
departure from a development standard in excess of 10%. 
 

INTEGRATED PLANNING AND REPORTING 
 
Places, Spaces & Infrastructure 
 

Community Strategic Plan 
Long Term Objective 

Delivery Program 
Term Achievement 

Operational Plan  
Task 

P2.1 A robust planning 
framework is in place to deliver 
quality design outcomes and 
maintain the identity and 
character of Ku-ring-gai. 

Applications are assessed in 
accordance with state and local 
plans. 
 

Assessments are of a 
high quality, accurate 
and consider all relevant 
legislative requirements. 
 

 

EXECUTIVE SUMMARY 

 
Issues Floor Space Ratio (FSR) 
 

 
Submissions Nil 
 

 
Land and Environment Court N/A 
 

 
Recommendation Refusal 

 

HISTORY 
 
Site history 
 
The site has a history of residential use. 
 
Previous applications history 
 
A Pre-DA consultation was not undertaken with Council prior to the lodgement of this 
Development Application. 
 

Council’s records show a history of relevant applications relating to the site as follows:  
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Type Application Description Decision Date 

DA DA0149/15 Demolish existing structures and 
construct new dwelling with secondary 
occupancy 

Approved 29/4/2015 

Section
96 

MOD0049/16 Modification to DA0149/15 proposing 
to remove Conditions 19 and 20 
relating to external service pipes and 
noise from mechanical plant 

Approved 15/4/2016 

 

Current Development Application History 
 

Date Action 

18 August 2025 Application lodged. 
 

29 August 2025 The application was notified to neighbouring property owners for a 
period of 14 days. No submissions were received.  
 

29 September 2025 Council sent a letter to the applicant advising that the application is 
unsatisfactory for the following reasons:  
 

i. insufficient POS and adverse amenity impact 
 
The letter confirmed that, when the relevant portion of the garage is 
included in the GFA calculation in accordance with the definition 
under the KLEP and the applicable KDCP controls, the proposal 
results in a variation to the FSR development standard exceeding 
10% and the DA must be determined by the KLPP.  

2 October 2025 The applicant submitted a response to Council’s letter.  

 
THE SITE 
 

 
Figure 1: Aerial photograph of the subject site highlighted (Source: Geocortex, 2025)  

 
Site description 
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The subject site is described as Lot 4 in DP 18640 and is known as No. 21 Mahratta Avenue, 
Wahroonga. The site is at the head of a small cul-de-sac section of Mahratta Avenue. The site 
is irregular in shape with an arced street frontage of 12.09 metres, an eastern boundary of 
41.22 metres, a southern rear boundary of 45.72 metres and a western boundary of 29.12 
metres. The site has an area of 853.60m2 and is positioned on the high side of Mahratta 
Avenue. The site falls approximately 4.3 metres in a diagonal direction from the higher south-
eastern corner to the lower north-western corner at its street frontage. 
 
The site contains an existing two-storey dwelling, an attached secondary dwelling, and an 
attached double and single garage, all approved under DA0149/15. 
 

 
Figure 2: Existing building as viewed from Mahratta Avenue 
 

 
Figure 3: Existing outdoor covered area 
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Figure 4: Existing lawn area adjacent to the outdoor covered area 
 

Constraint: Application: 

Visual character study category Not categorised on map. 

Easements/rights of way No 

Heritage Item - Local No 

Heritage Item - State No 

Heritage conservation area No 

Within 100 metres of a heritage item Yes – Heritage Items I922 (58 Fox Valley 
Road), I923 (62 Fox Valley Road) and I926 
(97 Fox Valley Road). 

Bush fire prone land No 

Natural Resources Biodiversity Yes – Area of Biodiversity Significance 

Natural Resources Greenweb Yes – Canopy Remnant & Biodiversity 
Corridors and Consolidation & Support for 
Core Biodiversity 

Natural Resources Riparian No 

Within 25m of Urban Bushland No 

Contaminated land No 

 
Surrounding development 
 
The predominant character surrounding the development site is one and two-storey 
residential dwellings houses on large, landscaped allotments. To the west of the site is a 
public pedestrian pathway, Mahratta Walk, which provides access between Fox Valley Road 
and Mahratta Avenue. 

 
THE PROPOSAL 
 
The application proposes the following alterations and additions: 
 

• erecting a full-height wall to the southern elevation of the existing outdoor area; 

• installing glass sliding stacker doors to the eastern and northern perimeter of the 
existing outdoor area; 

• replacing glass sliding doors between the existing principal dwelling house and the 
existing outdoor area with new doors; 

• removing the existing steps to the southern elevation and replacing them with steps 
on the eastern elevation; and 
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• installing a transparent screen above the existing wall near the BBQ. 
 
The above works enclose the outdoor area. 
 

CONSULTATION 
 
Community 
 
In accordance with Appendix 1 of the Ku-ring-gai Community Participation Plan, owners of 
surrounding properties were given notice of the application. In response, no submissions 
were received. 
 
Referrals 
 
No internal or externals referrals were required for this application.  
 

STATUTORY PROVISIONS 
 
State Environmental Planning Policy (Resilience and Hazards) 2021 - Chapter 4 
Remediation of land 
 
The provisions of Chapter 4 require Council to consider the potential for a site to be 
contaminated. The subject site has a history of residential use and as such, it is unlikely to 
contain any contamination and further investigation is not warranted in this case. 
 
State Environmental Planning Policy (Biodiversity & Conservation) 2021 - Chapter 6 
Water Catchments 
 

The provisions of Clause 6.6 ‘Water quality and quantity’ and Clause 6.7 ‘Aquatic ecology’ 
have been considered in the assessment of the proposal. The proposal is consistent with 
these provisions as the existing roof catchment area is unchanged and runoff from the new 
steps with be directed to landscaped areas resulting in minimal and acceptable impacts 
 
Draft State Environmental Planning Policy (Remediation of Land) 
 
The draft SEPP is a relevant matter for consideration as it is an Environmental Planning 
Instrument that has been placed on exhibition. New provisions will be added in the SEPP to: 
 

• require all remediation work that is to be carried out without development 
consent, to be reviewed and certified by a certified contaminated land 
consultant 

• categorise remediation work based on the scale, risk and complexity of 
the work 

• require environmental management plans relating to post-remediation 
management of sites or ongoing operation, maintenance and 
management of on-site remediation measures (such as a containment 
cell) to be provided to Council 

 
The site is unlikely to contain any contamination, and further investigation is not warranted in 
this case. 
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Ku-ring-gai Local Environmental Plan 2015 
 
Part 1 Preliminary 
 
Clause 1.2 Aims of the Plan 
 
The proposal has been considered against the relevant aims of the KLEP 2015. The 
proposal is inconsistent with the following aims:   
 

• to facilitate development that compliments and enhances amenity for 
residential uses and public spaces, 

• to protect the character of low-density residential areas and the special 
aesthetic values of land in the Ku-ring-gai area. 

 
The proposal represents an overdevelopment of the site that is incompatible with the 
established low-density residential character of the area. The excessive floor space ratio is 
inconsistent with the scale and density expected within low-density residential zones.  
 
Part 2 Permitted or prohibited development  
 
Clauses 2.1 – 2.3 Zoning & permissibility 
 
The site is zoned R2 Low Density Residential under the KLEP 2015. The proposed 
alterations and additions are for the purposes of the existing dwelling house land use, which 
is a permissible form of development within the zone. 
 

The objectives of this zone are: 
 

• To provide for the housing needs of the community within a low-density residential 
environment. 

• To enable other land uses that provide facilities or services to meet the day to day 
needs of residents. 

• To provide for housing that is compatible with the existing environmental and built 
character of Ku-ring-gai. 

 
The proposed development is inconsistent with the third objective, as it results in the 
dwelling having excessive density that is incompatible with the low-density residential 
context due to the non-compliant floor space ratio. 
 
Clause 2.7 Demolition requires development consent  
 

Demolition works are proposed as part of the application. The demolition works are 
acceptable. 
 
Part 4 Principal development standards 
 

KLEP 2015 COMPLIANCE TABLE – Development standards 

Development standard Proposed Complies 

Cl 4.4 - Floor space ratio (FSR):  
Subclause 2A Calculation 0.39:1 
Gross Floor Area = 333.4m2 

382.5m2 (0.448:1)  NO 

 

Clause 4.4 Floor space ratio:  
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The applicant has submitted GFA diagrams indicating that the proposed development has a 
GFA of 355m², which equates to an FSR of 0.415:1. The submitted diagrams exclude the 
entire area allocated to the existing attached triple garage (Attachment 4). 
 
In accordance with the definition of Gross Floor Area under the KLEP 2015: 
 

Gross floor area means the sum of the floor area of each floor of a building measured 
from the internal face of external walls, or from the internal face of walls separating the 
building from any other building, measured at a height of 1.4 metres above the floor, 
and excludes car parking to meet any requirements of the consent authority (including 
access to that car parking). 

 
Control 6 of Part 4B.2 of KDCP states:  
 

Internal access to car parking and the required car parking area is to be no greater 
than 31m². Car parking and access to that car parking, exceeding the requirements of 
this control will not be excluded from the gross floor area as defined in KLEP 2015. 
The area of garage in excess of 31m² is excluded from the floor space calculation. 

 
It is further noted that Control 1 of Part 5B.2 of the KDCP requires that: 
 

Car parking for secondary dwellings is to be limited to an open hardstand area only 
(minimum dimensions of 2.5m x 5.4m). No garage or carport structure is permitted. 

 
This control applied at the time of assessment of original consent for the existing dwelling 
house and secondary dwelling - DA0149/15. The assessment report for DA0149/15 
expressly states: 
 

“No car parking has been provided for the secondary dwelling.” 
 
This confirms that the third garage car space was not approved to be used for the secondary 
dwelling parking. Accordingly, only 31m² of the existing triple garage is to be excluded from 
the GFA calculation. On this basis, the proposed development results in a total GFA of 
382.5m², which exceeds the maximum FSR development standard by 14.72% or 49.1m2. 
 
The applicant has submitted a Clause 4.6 to support the variation, however, this request 
incorrectly relies on the FSR calculation of 0.415:1. Council issued a letter to the applicant 
on 29 September 2025, advising the application was unsatisfactory, partly in relation to this 
issue. The letter identified the inconsistency in the GFA calculation and advised the applicant 
that due to the degree of variation to the FSR development standard, the application was 
required to be determined by the KLPP, as per the Minister’s Section 9.1 Local Planning 
Panels Direction.  
 
As a result of the above, the discussion below regarding the submitted Clause 4.6 written 
request, when referring to the applicant’s response, cites the incorrect FSR of 0.415:1 and a 
6.4% variation. Council does not raise this inconsistency as an issue when responding to the 
applicant’s arguments in the following section. 
 
Clause 4.6 Exceptions to development standards  
 
The proposed development breaches the FSR development standard outlined above. In 
support of the variation the applicant has made a submission pursuant to Clause 4.6 seeking 
to vary that development standard (Attachment 5). Clause 4.6 provides flexibility in applying 
certain development standards, and an assessment of the request to vary the development 
standard is provided below: 
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(1)  The objectives of this clause are as follows— 
 

a) to provide an appropriate degree of flexibility in applying certain 
development standards to particular development, 

b) to achieve better outcomes for and from development by allowing 
flexibility in particular circumstances. 

 
(2)  Development consent may, subject to this clause, be granted for development 

even though the development would contravene a development standard 
imposed by this or any other environmental planning instrument. However, 
this clause does not apply to a development standard that is expressly 
excluded from the operation of this clause. 

 
(3)   Development consent must not be granted to development that contravenes a 

development standard unless the consent authority is satisfied the applicant 
has demonstrated that— 

 
a) compliance with the development standard is unreasonable or 

unnecessary in the circumstances, and 
b) there are sufficient environmental planning grounds to justify the 

contravention of the development standard. 
 
Whether compliance with the development standard is unreasonable or unnecessary 
in the circumstances of the case. 
 
Subclause 4.6(3)(a) requires an applicant submit a written request demonstrating that 
compliance with a development standard is unreasonable or unnecessary in the 
circumstances of the case. Neither the EPA Act nor the LEP provides a definition of the 
terms “unreasonable” or “unnecessary.” These are limiting words to some extent in 
subclause (3)(a) in that what is "unreasonable or unnecessary” must relate to "the 
circumstances of the case". The circumstances of the case are not defined suggesting a 
wide scope in the meaning of that phrase (Four2Five Pty Ltd v Ashfield Council [2015] 
NSWCA 248 at [15]). 
 
The Court’s decision in Wehbe v Pittwater Council [2007] NSWLEC 827 provides guidance 
by identifying five separate methods through which an applicant may demonstrate that 
compliance with a development standard is unreasonable or unnecessary for the purpose of 
a Clause 4.6 variation request. 
 
The applicant relies on the first method established in Wehbe v Pittwater Council [2007] 
NSWLEC 827, asserting that the objectives of Clause 4.4 are achieved notwithstanding the 
non-compliance with Clause 4.4(1) of the KLEP 2015. In support of this position, the 
applicant provides the following response to each objective of the FSR development 
standards (summarised below):  
 

(a) to enable development with a built form and density that is compatible with the size 
of the land to be developed, its environmental constraints and its contextual 
relationship, 
 

• The proposed alterations will not change the existing building 
envelope, roofline, or height. 

• The proposed works are limited to enclosing the outdoor area with 
glass sliding doors and a full-height wall. 

• The development is compatible with the site’s environmental 
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constraints, with no additional impacts anticipated. 

• The development is consistent with the surrounding context and will 
not adversely impact nearby land uses or residential amenity. 

 
(b) to provide for floor space ratios compatible with a range of uses, 
 

• The proposal seeks to enclose an existing outdoor area (22m²), 
increasing the GFA from 333m² to 355m². This results in a floor space 
ratio (FSR) increase from 0.39:1 to 0.415:1, exceeding the KLEP 
standard by 0.025:1 (approx. 6.4%). 

• The exceedance relates to a numerical standard only and does not 
improve design outcomes if strictly applied. 

• The works remain within the existing building envelope and will not 
increase the bulk or scale of the dwelling. 

• The increase in GFA will not result in a discernible intensification 
above the current use of the land. 

• The development achieves the underlying purpose of the standard. 
 
(c) to ensure that development density is appropriate for the scale of the different 
centres within Ku-ring-gai, 
 

• The site is not located within a designated ‘centre’ under the Ku-ring-
gai LEP. 

• The proposal is consistent with the scale of surrounding low-density 
residential development. 

• The proposal will not change the bulk or scale of the dwelling. 
 
(d) to ensure that development density provides a balanced mix of uses in buildings 
in the employment and mixed use zones. 
 

• The subject land is not within an employment or mixed-use zone 
 
The applicant’s arguments in relation to compliance with the FSR development standard 
being unreasonable and unnecessary are not accepted for the following reasons: 
 

i)  In line with the decisions in Wehbe v Pittwater Council [2007] NSWLEC 827, the 
proposal is not considered to meet the first test. The proposed development does not 
satisfy the first objective of Clause 4.4 of KLEP 2015, as the proposed development 
density is not compatible with the land size. Further, there are no environmental 
constraints identified on the site that contribute to the non-compliance with the FSR 
development standard. The non-compliant FSR is incompatible with the existing 
character of the R2 Low Density Residential zone. 
 

ii)  The applicant’s argument that an absence of impact, of itself, is not a sufficient 
reason. 
 

Whether there are sufficient environmental planning grounds to justify contravening 
the development standard. 
 
The second matter required by Subclause 4.6(3)(b), the grounds relied on by the applicant in 
their submitted Clause 4.6 must be “environmental planning grounds” by their nature. 
Environmental planning grounds is a phrase of wide generality (Four2Five Pty Ltd v Ashfield 
Council [2015] NSWLEC 90 at [26]), as they refer to grounds that relate to the subject 
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matter, scope and purpose of the EPA Act, including the objects in Section 1.3 of the EPA 
Act. 
 
Preston CJ in Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 118 at 
[24] states:   
 

The environmental planning grounds relied on in the written request under cl 4.6 
must be “sufficient”. There are two respects in which the written request needs to be 
“sufficient”. First, the environmental planning grounds advanced in the written request 
must be sufficient “to justify contravening the development standard”. The focus of cl 
4.6(3)(b) is on the aspect or element of the development that contravenes the 
development standard, not on the development as a whole, and why that 
contravention is justified on environmental planning grounds. The environmental 
planning grounds advanced in the written request must justify the contravention of 
the development standard, not simply promote the benefits of carrying out the 
development as a whole: see Four2Five Pty Ltd v Ashfield Council [2015] NSWCA 
248 at [15]. Second, the written request must demonstrate that there are sufficient 
environmental planning grounds to justify contravening the development standard so 
as to enable the consent authority to be satisfied under cl 4.6(4)(a)(i) that the written 
request has adequately addressed this matter: see Four2Five Pty Ltd v Ashfield 
Council [2015] NSWLEC 90 at [31]. 

 
Environmental planning grounds is not a defined term, however the Land and Environment 
Court describes this term as grounds that relate to the subject matter, scope and purpose of 
the EPA Act, including the objects in s1.3 of the EPA Act. Environmental planning grounds 
are not the benefits of carrying out the development or the benefits of breaching the 
development standard. Environmental planning grounds must justify the contravention of the 
development standard, not simply promote the benefits of carrying out the development as a 
whole. 
 
The applicant states that the following environmental planning grounds, as detailed in the 
bullet points, justify contravening the development standard. A merit assessment comment 
follows each claim: 
 

• FSR variation allows for improved liveability of the dwelling house. The 
proposed enclosure of the outdoor area will allow it to be used in all-weather 
conditions. The enclosure will provide a natural extension of the indoor living 
areas, and strict compliance with the FSR control would result in a less 
functional outcome for the occupants. 

 
The above statement does not constitute an environmental planning ground. It merely 
describes the benefits of carrying out the development. The statement does not 
identify any planning grounds or circumstance that necessitates the proposed 
contravention of the development standard, nor does it provide justification for the 
variation. 

 

• FSR variation does not result in an increase in the building envelope, 
roofline, or height. Both the principal and secondary dwellings are of a bulk 
and scale consistent with the surrounding locality, and the proposed works 
will not significantly change the appearance of the development. The 
alterations are complementary to the varied density and desired future 
character of the area, and the additional GFA will have no noticeable impact 
on the amenity of neighbouring properties or the public domain. 

 
The absence of adverse environmental impacts, or the suggestion that the proposal is 



ATTACHMENT NO: 1 - DEVELOPMENT ASSESSMENT REPORT  ITEM NO: GB.1 

 

20251117-KLPP-Crs-2025/371267/16 

  

 

KLPP Assessment Report Page 12 of 21 

consistent with the existing character, does not in itself constitute a planning ground 
capable of justifying a contravention of the development standard. 

 

• FSR variation will not result in any significant material impacts. It will not 
create additional overshadowing to adjoining dwellings, nor will it give rise to 
adverse privacy impacts, as the works are confined to the existing outdoor 
area. When viewed from the street or neighbouring properties, the visual 
impact will be negligible. Accordingly, the built form and density of the 
development remain compatible with the site’s size, environmental 
constraints, and surrounding context.  

 
The above statement does not constitute an environmental planning ground. The 
absence of material impacts or adverse effects is not in itself, form a planning ground 
capable of justifying a contravention of the development standard. 
 
The environmental planning grounds advanced by the applicant are not sufficient for the 
following reasons: 
 

i)  On an environmental planning basis, the existing private open space (POS) for the 
dwelling is adequate, it is covered, of reasonable size and has a garden outlook. The 
POS performs its intended function as an area for outdoor recreation. The dwelling 
also has adequate indoor living spaces which includes an open plan 
living/kitchen/dining space with an area of 68.5m2. The dwelling already provides 
indoor and outdoor areas of a suitable size to meet the reasonable amenity 
expectations for a dwelling house in the R2 Low Density Residential zone. 

 
ii)  The applicant has not demonstrated that a nexus exists between the non-compliant 

FSR and any unique site circumstances that would justify an unavoidable 
contravention of the standard. The existing dwelling already achieves a balanced and 
liveable outcome through functional indoor and outdoor areas.   

 
Authority to determine variation 
 
Any variation to a numerical standard that exceeds 10% must be considered by the Ku-ring-
gai Local Planning Panel for determination.  
 
Development standards that cannot be varied. 
 
The variation to the development standard is not contrary to the requirements in subclauses 
(6) or (8) of Clause 4.6. 
 
Part 5 Miscellaneous provisions 
 
Clause 5.10 – Heritage conservation 
 
The subject site does contain a heritage item although it is located within 100 metres of Nos. 
58, 62 and 97 Fox Valley Road, which are locally listed heritage items. The proposed 
alterations will not be visible from the items, which are located to the rear of the subject site. 
Given the separation and the fact that the proposed works cannot be seen from the nearby 
items ensures there will be no significant impacts. Council’s Heritage Advisor reviewed the 
application at the time of its allocation and determined that no further heritage assessment 
was not required given the circumstances.  
 
The proposed works do not affect any known archaeological or Aboriginal objects or 
Aboriginal places of heritage significance. 
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Part 6 Additional local provisions 
 
Clause 6.1 – Acid sulphate soils  
 
The objective of this clause is to ensure that development does not disturb, expose or drain 
acid sulfate soils and cause environmental damage. The land is mapped as Class 5 Acid 
sulfate soils. Development consent is required for works within 500 metres of adjacent Class 
1, 2, 3 or 4 land that is below 5 metres Australian Height Datum and by which the watertable 
is likely to be lowered below 1 metre Australian Height Datum on adjacent Class 1, 2, 3 or 4 
land. The proposal is not subject to this Clause as the works are more than 500m of 
adjacent Class 1, 2, 3 or 4 land.  
 
Clause 6.2 – Earthworks  
 
The proposed development will not restrict the existing or future use of the site, adversely 
impact on neighbouring amenity, the quality of the water table or disturb any known relics.  
 
Clause 6.3 - Biodiversity protection 
 
The site is mapped as land comprising biodiversity significance. The works maintain the 
existing diversity and condition of native vegetation and habitat. 
 
Clause 6.5- Stormwater and water sensitive urban design  
 
The objective of this clause is to avoid or minimise the adverse impacts of urban stormwater 
on the land on which development is to be carried out, adjoining properties, native bushland, 
waterways and groundwater systems. The proposed works do not require any changes to 
the existing stormwater design of the site, consequently the development remains consistent 
with this objective. 
 
Ku-ring-gai Development Control Plan  
 
Sections of the KDCP relevant to the proposal are considered below. 
 
The table below addresses the assessment criteria contained under Section A, Part 2 – Site 
Analysis. 
 

 
The table below addresses the assessment criteria contained under Section A Part 4 – 
Dwelling Houses. 

DCP COMPLIANCE TABLE SECTION A - Part 2: Site analysis 

Development control Proposed Complies 

Part 2 Site Analysis  

Development applications are to contain a 
site analysis 

No site analysis plan was 
submitted but the 
information provided on 
the site plan and 
Statement of 
Environmental Effects is 
satisfactory for the 
purposes of assessment. 

YES 



ATTACHMENT NO: 1 - DEVELOPMENT ASSESSMENT REPORT  ITEM NO: GB.1 

 

20251117-KLPP-Crs-2025/371267/18 

  

 

KLPP Assessment Report Page 14 of 21 

  

KDCP COMPLIANCE TABLE SECTION A - Part 4 Dwelling houses 

Development control Proposed Complies 

4A – Site Design 

4A.1 Local Character and Streetscape 

Visual Character 
Design components of new development are 
to be based on the existing predominant and 
high quality visual character of the local  
neighbourhood. 

The proposed enclosed 
area is not highly visible 
from Mahratta Avenue.  

YES 

The appearance of the dwelling is to maintain 
the local visual character by considering the 
following elements: 

 
i) visibility of on-site development when 
viewed from the street, public reserves and 
adjacent properties; and 
 
ii) relationship to the scale, layout and 
character of the tree dominated streetscape 
of Ku-ring-gai. 

The scale and bulk of the 
proposed enclosed area, 
as viewed from the 
adjoining rear properties at 
Nos. 83 and 85 Fox Valley 
Road, is considered 
acceptable. 

YES 

The prominent and high quality 
characteristics of the neighbourhood are to 
be identified and considered as part of the 
site analysis. 

No site analysis plan was 
submitted but the 
information provided on 
the site plan and 
Statement of 
Environmental is 
satisfactory for the 
purposes of assessment. 

YES 

Public Domain and Communal Space 
Development is to integrate with surrounding 
sites by: 

 
i) being of an appropriate scale retaining 
consistency with the surrounds when 
viewed from the street, public domain or 
adjoining development and not exceeding 
two storeys; 
 
ii) minimising overshadowing; and 
 
iii) integrating built form and soft 
landscaping (gardens and trees) within the 
tree canopy that links the public and private 
domain throughout Ku-ring-gai. 

The proposal maintains 
the existing building height 
with minimal impact upon 
landscaping. 

YES 

4A.3  Built-Upon Area 

Max BUA 56% (478.01m²) 48.3% (413m2) YES 

The proposal is to include a reasonable 
provision of built elements, normally 
associated with a residential property, such 
as pathways, and show consideration of 
these elements at an early stage of the 
design process 

Complies  YES 

4C – Building Design and Sustainability 
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KDCP COMPLIANCE TABLE SECTION A - Part 4 Dwelling houses 

Development control Proposed Complies 

4C.1 Building Envelopes 

The following matters are to be considered 
with regard to the potential impact on 
neighbouring properties and local character: 

 
i) opportunities to minimise overshadowing 
of living and private open space areas and 
solar panels; 
 
ii) opportunities to minimise overlooking of 
living and private open space areas; 
 
iii) opportunities to minimise adverse 
impacts on any significant bushland, or 
distant views; 
 
iv) the relationship with the streetscape. 

The proposed enclosure of 
the outdoor area is located 
wholly within the existing 
building envelope. 

YES 

Development is to avoid the creation of an 
overbearing effect upon adjoining 
development by: 

 
i) ensuring appropriate side setbacks and 
landscaping are incorporated in the design; 
 
ii) ensuring all built structures are within the 
building height plane as illustrated in Figure 
4C.1-2 of the DCP (4 metres @ 45°); 
 
iii) the relationship with the streetscape. 

The proposed enclosure of 
the outdoor area is located 
wholly within the existing 
building envelope. 

YES 

4C.2 Building facades 

Extensive blank or unarticulated walls to 
street frontages will not be permitted. 

The proposed enclosed 
area does not incorporate 
extensive blank or 
unarticulated walls and is 
not highly visible from 
Mahratta Avenue. 

YES 

All external facades are to be articulated to 
reduce the apparent building mass and 
present a human scale. This may be 
achieved through the use of bay window 
openings, window awnings, chimney and 
alcove features, verandas, pergolas, 
balconies, entry porches, staggered wall 
planes, a combination of materials and 
finishes, decorative architectural elements 
including brick corbelling, banding and 
recesses. 

The proposed enclosed 
area does not result in an 
unsatisfactory external 
façade outcome. 

YES 

The maximum length for an unrelieved wall is 
12 metres. 

The proposed southern 
wall addition has a length 
of 5.2 metres. 

YES 

Side elevations are to avoid unrelieved walls. 
This may be achieved by: 

Satisfactory YES 
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KDCP COMPLIANCE TABLE SECTION A - Part 4 Dwelling houses 

Development control Proposed Complies 
 
i) dividing walls into sections, bays or 
modules; 
ii) separating wall sections with recesses or 
courtyards. 

Alterations and additions to an existing 
dwelling are to be: 

 
i) designed so that they are integrated into 
the existing building; 
 
ii) result in the new and old structures 
appearing as one building from the street.  
 

This may be achieved through the choice of 
materials, detailing, building proportion and 
configuration. 

The proposed enclosed 
area is integrated with the 
main building. 

YES 

Building design is to integrate soft 
landscaping and natural site features and 
make provision for tall shrub plantings. 

Satisfactory  YES 

4C.4 Private Open Space 

At least one area of useable private open 
space which has a minimum depth of 5m and 
a minimum area of 50m2 is to be provided 
on each site. On steep sites Council may 
consider a reduction in the minimum depth 
requirement. 

The rear landscape area 
complies with these 
requirements.  

YES 

Landscape areas are to provide functional 
outdoor areas that: 

i) are useable and relate well to indoor 
living areas; 
ii) have a character that is consistent with 
or enhances the landscape character of the 
area; 
iii) are located in consideration of noise, 
temperature, shade and screening; 
iv) are not dominated by adjoining 
development (in terms of overshadowing 
and overlooking); 

Satisfactory  YES 

Private open space is to constitute at least 
one north facing area providing adequate 
solar access. 

Satisfactory  YES 

4C.6 Natural Ventilation 

Building design is to incorporate measures 
for natural cross ventilation as specified in 
Control 1. 

Satisfactory  YES 

4C.9 Waste Management 

During the design of the development, 
construction waste is to be minimised by: 

 
i) using recycled materials, selecting 
materials that reduce waste or do not 

A satisfactory waste 
management plan has 
been submitted. 

YES 
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Ku-ring-gai Development Control Plan 
 
Section B 
 
Part 15 – Land Contamination 
 
The site is not mapped as being contaminated. The proposal has been assessed against the 
provisions of the State Environmental Planning Policy (Resilience and Hazards) 2021 – 
Chapter 4 Remediation of land. The proposal is satisfactory in this regard. 
 
Part 18 – Biodiversity 
 
The development has been designed to protect and maintain the existing diversity and 
condition of native vegetation and habitat. 
 
Part 19 – Heritage and Conservation Areas 
 
The site is within 100 metres of other heritage items at Nos. 58, 62 and 97 Fox Valley Road, 
but is not listed as a heritage item or within a heritage conservation area. 
   
The proposal will not have a significant impact on the nearby heritage items given the 
location of the works and the separation.  
 
Ku-ring-gai Development Control Plan 
 
Section C 
 

KDCP COMPLIANCE TABLE SECTION A - Part 4 Dwelling houses 

Development control Proposed Complies 

require disposal, or can be reused or 
recycled in the future; 
 
ii) designing with minimal site disturbance 
by avoiding unnecessary excavation or fill. 

4C.10 Materials and Finishes 

External walls must be constructed of high 
quality and durable materials and finishes. 

Complies  YES 

Large, unbroken expanses of any single 
material and finish (rendered or not) to 
building facades must be avoided. 

Complies   

The exterior finish material (e.g. sandstone or 
brick) must be integral to the overall building 
façade design and must not appear to be 
cosmetic. 

Complies  YES 

Where additions and alterations are 
proposed, external materials and finishes 
must complement the existing building. 

Complies  YES 

Colours 

The selection of a colour scheme for new 
development and in the restoration of 
existing facades is to comply with the 
guidelines in control 8. 

Complies 
 

YES 
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KDCP COMPLIANCE TABLE SECTION C 

Development control Proposed Complies 

21.1 Earthworks and Slope 

Development is to be accommodated within 
the natural slope of the land. Level changes 
across the site are to be primarily resolved 
within the building footprint. This may be 
achieved by: 

i) stepping buildings down a site; and 
ii) locating the finished ground floor level as 
close to existing ground level as 
practicable. 

The proposed 
development maintains the 
topography of the site.  

YES 

Existing ground level is to be maintained for a 
distance of 2 metres from any boundary. 

Complies YES 

For any dwelling house development, 
excavation within the building footprint must 
not exceed 1 metre depth relative to ground 
level (existing), fill must not exceed 1 metre 
relative to ground level, with a maximum level 
difference across the building footprint of 2 
metres. 

Complies YES 

23.7 General Acoustic Privacy 

When designing and siting active open space 
areas (eg BBQ areas, swimming pools, 
communal areas etc) regard is to be paid to 
potential noise impacts on adjacent rooms 
and buildings, such as bedrooms. 

Complies YES 

23.8 General Visual Privacy 

Private open spaces and principal living 
spaces of the proposed dwelling/s and 
adjacent dwellings are to be protected from 
direct or unreasonable overlooking from all 
new residential and non-residential 
developments.  

Complies YES 

23.9 Construction, Demolition and Disposal 

Site disturbance during construction or 
demolition is to be minimised by: 

i) avoiding excavation beyond the building 
area; 
ii) restricting machinery and vehicle 
movement to the building footprint and 
access corridor; 
iii) locating service lines close to the 
building or within previously excavated 
areas where possible; and 
iv) locating storage areas to areas outside 
the tree protection zones of trees to be 
retained. 

Complies 
 

YES 

A Waste Management Plan (WMP) is to be 
submitted with the application, in accordance 
with Part 23R.8 of the DCP and controls 3 
and 4 of Part 23.10. 

An adequate waste 
management plan has 
been submitted. 

YES 

All development applications are to be 
accompanied by an ‘Erosion and Sediment 

If approval were 
recommended a ESCP 

YES 
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Section 7.12 Development Contributions Plan 2023 
 
The proposed works are quoted as $31,000.00, being less than $100,000 the payment of a 
contribution in accordance with Section 4.17 (1) of the Environmental Planning and 
Assessment Act 1979 and Ku-ring-gai Section 7.12 Contributions Plan 2023 therefore a 
contribution is not required. 

 
REGULATION  
 
Section 61(1) of the Environmental Planning & Assessment Regulation 2021 requires the 
consent authority to consider the provisions of Australian Standard AS 2601-2001: The 
demolition of structures. If the application was being recommended for approval, a condition 
to ensure compliance with the Australian Standard would have been recommended. 
 

LIKELY IMPACTS 

 
The impacts of the development are unlikely to be significant.  
 

SUITABILITY OF THE SITE 

 
The site is zoned for residential purposes and is suitable for residential development. 
However, the site is not suitable in this instance for the proposed development for the 
reasons outlined within this report.  
 

PUBLIC INTEREST 

 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by the Panel ensuring that any adverse 
effects on the surrounding area and the environment are minimised. The proposed 
development includes a departure from a development standard which is not well founded 
for the reasons provided within the assessment report and contained in the recommended 
reasons for refusal.  
 

CONCLUSION 

 
Having regard to the provisions of Section 4.15 of the Environmental Planning and 
Assessment Act 1979, the proposed development is not considered to be satisfactory. 

KDCP COMPLIANCE TABLE SECTION C 

Development control Proposed Complies 

Control Plan’ (ESCP) that describes the 
measures undertaken at development sites to 
minimise land disturbance and to control 
sediment pollution. The ESCP is to be 
prepared in accordance with “Managing 
Urban Stormwater, Soil and Construction, 
2006 (Landcom)”. 

could be required by 
condition. 

24 Water Management 

This Part facilitates development in achieving 
the requirements of the clause titled 
‘Stormwater and water sensitive urban 
design’ in KLEP 2015.  

Complies YES 
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RECOMMENDATION 

 

PURSUANT TO SECTION 4.16(1) OF THE ENVIRONMENTAL PLANNING AND 
ASSESSMENT ACT, 1979 
 

THAT the Ku-ring-gai Local Planning Panel, exercising the functions of Ku-ring-gai Council, 
as the consent authority, pursuant to Section 4.16 of the Environment Planning and 
Assessment Act 1979, refuse development consent to eDA0438/25 for alterations and 
additions to the existing dwelling house on land at 21 Mahratta Avenue Wahroonga, for the 
following reasons: 
 
1. Floor space ratio 
 
The proposed building exceeds the 0.39:1 floor space ratio (FSR) development standard set 
out in Clause 4.4 of the Ku-ring-gai Local Environmental Plan 2015.  
 
Particulars: 
 

(a) The proposed floor space ratio is calculated as 0.448:1. The 14.72% variation to the 
numerical standard is unacceptable.  

 
(b) The request pursuant to Clause 4.6 of the Ku-ring-gai Local Environmental Plan 2015 

to vary the floor space ratio development standard is not well-founded. The request 
has not demonstrated that compliance with the development standard is 
unreasonable or unnecessary, nor has it provided sufficient environmental planning 
grounds to justify contravening the development standard, as follows: 

 

i. The proposed development does not satisfy the first objective of Clause 4.4 
of KLEP 2015, because the density is not compatible with the land size. 
There are no environmental constraints identified on the site that contribute 
to the non-compliance with the development standard. The non-compliance 
is incompatible with the existing character of the R2 Low Density 
Residential zone. 

 
ii. Demonstration of an absence of impact, of itself, is not a sufficient reason. 

 
iii. On an environmental planning basis the existing private open space (POS) 

for the dwelling is adequate, it is covered, of reasonable size and has a 
garden outlook. The POS performs its intended function as an area for 
outdoor recreation. The dwelling also has adequate indoor living spaces 
which include an open plan living/kitchen/dining space with an area of 
68.5m2. The dwelling already provides indoor and outdoor areas of a 
suitable size to meet the reasonable amenity expectations for a dwelling 
house in the R2 Low Density Residential zone. 

 
The applicant has not demonstrated that a nexus exists between the non-compliant FSR and 
any unique site circumstances that would justify an unavoidable contravention of the 
standard. The existing dwelling already achieves a balanced and liveable outcome through 
functional indoor and outdoor areas. 
 
2. Public interest 
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(a) For the reasons expressed above the variation to the development standard is not 
consistent with the requirements of clause 4.6 ‘Exceptions to development standards’ 
of KLEP 2015, therefore approval of the application would be contrary to the public 
interest. 
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NOBLE RESIDENCE
21 MAHRATTA AVENUE, WAHROONGA, NSW 2076

(REPLACE FILL WITH IMAGE)
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COVER SHEET
SITE PLAN
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PRPOSED GROUND FLOOR PLAN
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SOUTHERN 3D'S
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NOBLE RESIDENCE : SITE PLAN
10550 - A01 - Rev B - 01 August 2025
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ACP ALUMINIUM COMPOSITE PANEL
ACS SOLID SURFACE
ADJ ADJUSTABLE SHELF
AHD AUSTRALIAN HEIGHT DATUM
AL ALUMINIUM LOUVRE
ALB ALUMINIUM BATTEN
ALS VERTICAL ALUMINIUM SCREEN
AP ACCESS PANEL
AR ARCHITRAVE
AS AUSTRALIAN STANDARD
BA BARGE BOARD
BAL BALUSTRADE
BC BABY CHANGE TABLE
BCT BENCHTOP
BF BI-FOLD DOOR
BG BOX GUTTER
BH BULKHEAD
BIN GARBAGE BIN
BLK CONCRETE BLOCKWORK
BRK BRICKWORK
BOL BOLLARD
BS BENCH SEAT
BT BOTTLE TRAP
BTH BATHTUB
CAP CAPPING
CB PREFINISHED STEEL
CBG COLOUR-BACKED GLASS
CFC COMPRESSED FIBRE CEMENT
CH COAT HOOK
CJ CONSTRUCTION / CONTROL JOINT
CL CENTRE LINE
CLD CLADDING
CLS CLOTHESLINE
COL COLUMN - REFER TO STRUCTURAL DOCUMENTATION
CONC CONCRETE
COS CONFIRM ON SITE
CPC COLORBOND PARAPET CAPPING
CPD CUPBOARD
CPT CARPET
CR CEMENT RENDER
CRN CORNICE
CRT CURTAIN
CRR CURTAIN RAIL
CS CLEANERS SINK
CVS COVED SKIRTING
CW COLD WATER
DP DOWNPIPE - REFER TO HYDRAULIC DOCUMENTATION
DR DOOR
DS DOOR STOP
EDB ELECTRICAL DISTRIBUTION BOARD - REFER TO ELECTRICAL DOCUMENTATION
EF EXHAUST FAN
EG EAVES GUTTER - REFER TO HYDRAULIC DOCUMENTATION
EJ EXPANSION JOINT
ELP ELECTRICAL PLATE
ENS ENSUITE
EP EPOXY FLOORING
EPS EXPANDED POLYSTYRENE CLADDING SYSTEM
EQ EQUAL SPACING
FAB FABRIC / UPHOLSTERY
FAN CEILING FAN
FB FACE BRICK
FC FIBRE CEMENT SHEETING
FE FIRE EXTINGUISHER
FFL FINISHED FLOOR LEVEL
FG FIXED GLASS
FH FIRE HYDRANT - REFER TO HYDRAULIC DOCUMENTATION
FHR FIRE HOSE REEL - REFER TO HYDRAULIC DOCUMENTATION
FIP FIRE INDICATOR PANEL TO CONSULTANTS REQUIREMENTS
FL FLASHING
FLM VINYL FILM
 FR FIRE RESISTANCE
FRP FIREPLACE
FS FIXED SHELF
FT FLOOR TILES
FW FLOOR WASTE
G GLASS
GA GREASE ARRESTOR
GC GARBAGE CHUTE
GD GRATED DRAIN
GL GLASS LOUVRES
GR GRAB RAIL
GRD GARAGE DOOR
GRV GRAVEL
GP GRATED PIT - REFER TO HYDRAULIC DOCUMENTATION
GT GUTTER TRANSOM
GW GLASS WINDOW
HA HOME AUTOMATION CUPBOARD
HB HAND BASIN
HD HINGED DOOR
HDR HAND DRYER
HP HIGH POINT
HR HANDRAIL
HRL HANGING RAIL
HT HOSE TAP
HTR HEATER
HWS HOT WATER SYSTEM
HYD HYDRAULIC
J JOINERY
KK KICK
LB LINING BOARDS
LD ACCESS LADDER
LDL DOWNLIGHT
LDY LAUNDRY
LK LOCKER SYSTEM
LP LIGHT FITTING POCKET IN CONCRETE SLAB SOFFIT
LPN PENDANT LIGHT
LPL LIGHT POLE - REFER TO ELECTRICAL DOCUMENTATION
LST LED STRIP LIGHT
LTB LETTERBOX
LVR LOUVRE
LWL WALL LIGHT
MC METAL CLADDING
MDB MAIN DISTRIBUTION BOARD - REFER TO ELECTRICAL DOCUMENTATION
MECH MECHANICAL
MEL MELAMINE
Mi MIRROR
MRS METAL ROOF SHEETING
MW MATWELL
MWS METAL WALL SHEETING
OC OVERHEAD CUPBOARDS
OF OVERFLOW
OG OPAQUE GLASS
OPW OPERABLE WALL
PAV EXTERNAL PAVING
PB PLASTERBOARD
PBA ACOUSTIC PLASTERBOARD
PBF FIRE RATED PLASTERBOARD
PBM MOISTURE RESISTANT PLASTERBOARD 
PBP PERFORATED PLASTERBOARD 
PC POLYCARBONATE SHEETING
PCT POWDERCOAT
PD PIVOT DOOR
PIN PINBOARD
PL PLASTIC LAMINATE
PRC PROTECTION - CORNER
PRD PROTECTION - DOOR
PRR PROTECTION - RAILS
PRW PROTECTION - WALL
PS POST - TIMBER
PT PAINT FINISH
PTD PAPER TOWEL DISPENSER
PTN PARTITION
RC REINFORCED CONCRETE
RCS RECONSTITUTED STONE
REF REFRIGERATOR
RF RUBBER FLOORING
RH RANGEHOOD
RL REDUCED LEVEL
RS ROLLER SHUTTER
RWC RECYCLED WASTE CUPBOARD
RWH RAIN WATER HEAD  - ALSO REFER HYDRAULIC DOCUMENTATION
RWO RAIN WATER OUTLET - ALSO REFER HYDRAULIC DOCUMENTATION
RWT RAINWATER TANK
S SINK
SC STONE CLADDING
SD SLIDING DOOR
SG SMART GLASS
SH SHELF
SHR SHOWER
SHS SHOWER SCREEN
SJ SILICONE JOINT
SK SKIRTING
SKL SKYLIGHT
SMDB SUB MAIN DISTRIBUTION BOARD - REFER TO ELECTRICAL DOCUMENTATION
SMP RAIN WATER SUMP
SN STAIR NOSING
SP SPANDREL PANEL
SPD SOAP DISPENSER
SPR SPREADER - ALSO REFER HYDRAULIC DOCUMENTATION
SS STAINLESS STEEL
SSD STAINLESS STEEL STRIP DRAIN
SSL STRUCTURAL SLAB LEVEL
ST STONE
SV STACK VENT - REFER TO HYDRAULIC DOCUMENTATION
SWR SEWER PIPE - REFER TO HYDRAULIC DOCUMENTATION
SWS SHOWER SEAT
T TUBS (LAUNDRY)
TB TIMBER BEAM
TBR TIMBER
TC TIMBER CLADDING
TD TIMBER DECKING
TF TIMBER FLOORING
TGSI TACTILE GROUND SURFACE INDICATORS
TL TILE
TP TAPWARE
TR TOWEL RAIL
TRD TOILET ROLL DISPENSER
TS TIMBER SOFFIT
TSC TIMBER SCREEN
TV TIMBER VENEER
TXF TEXTURED FINISH
TYP TYPICAL
UR URINAL
U/S UNDERSIDE
VF VINYL FLOORING
VP VENT PIPE - REFER TO HYDRAULIC DOCUMENTATION
VS VINYL SHEETING
WB WEATHERBOARDS
WC WATER CLOSET
WIR WALK IN ROBE
WO WALL OVEN
WP WALL PAPER
WS WHEEL STOP

# No. DENOTES TYPE AS SCHEDULED

AC AIR CONDITIONING - REFER TO MECHANICAL DOCUMENTATION
ACP ALUMINIUM COMPOSITE PANEL
ACS SOLID SURFACE
ADJ ADJUSTABLE SHELF
AHD AUSTRALIAN HEIGHT DATUM
AL ALUMINIUM LOUVRE
ALB ALUMINIUM BATTEN
ALS VERTICAL ALUMINIUM SCREEN
AP ACCESS PANEL
AR ARCHITRAVE
AS AUSTRALIAN STANDARD
BA BARGE BOARD
BAL BALUSTRADE
BC BABY CHANGE TABLE
BCT BENCHTOP
BF BI-FOLD DOOR
BG BOX GUTTER
BH BULKHEAD
BIN GARBAGE BIN
BLK CONCRETE BLOCKWORK
BRK BRICKWORK
BOL BOLLARD
BS BENCH SEAT
BT BOTTLE TRAP
BTH BATHTUB
CAP CAPPING
CB PREFINISHED STEEL
CBG COLOUR-BACKED GLASS
CFC COMPRESSED FIBRE CEMENT
CH COAT HOOK
CJ CONSTRUCTION / CONTROL JOINT
CL CENTRE LINE
CLD CLADDING
CLS CLOTHESLINE
COL COLUMN - REFER TO STRUCTURAL DOCUMENTATION
CONC CONCRETE
COS CONFIRM ON SITE
CPC COLORBOND PARAPET CAPPING
CPD CUPBOARD
CPT CARPET
CR CEMENT RENDER
CRN CORNICE
CRT CURTAIN
CRR CURTAIN RAIL
CS CLEANERS SINK
CVS COVED SKIRTING
CW COLD WATER
DP DOWNPIPE - REFER TO HYDRAULIC DOCUMENTATION
DR DOOR
DS DOOR STOP
EDB ELECTRICAL DISTRIBUTION BOARD - REFER TO ELECTRICAL DOCUMENTATION
EF EXHAUST FAN
EG EAVES GUTTER - REFER TO HYDRAULIC DOCUMENTATION
EJ EXPANSION JOINT
ELP ELECTRICAL PLATE
ENS ENSUITE
EP EPOXY FLOORING
EPS EXPANDED POLYSTYRENE CLADDING SYSTEM
EQ EQUAL SPACING
FAB FABRIC / UPHOLSTERY
FAN CEILING FAN
FB FACE BRICK
FC FIBRE CEMENT SHEETING
FE FIRE EXTINGUISHER
FFL FINISHED FLOOR LEVEL
FG FIXED GLASS
FH FIRE HYDRANT - REFER TO HYDRAULIC DOCUMENTATION
FHR FIRE HOSE REEL - REFER TO HYDRAULIC DOCUMENTATION
FIP FIRE INDICATOR PANEL TO CONSULTANTS REQUIREMENTS
FL FLASHING
FLM VINYL FILM
 FR FIRE RESISTANCE
FRP FIREPLACE
FS FIXED SHELF
FT FLOOR TILES
FW FLOOR WASTE
G GLASS
GA GREASE ARRESTOR
GC GARBAGE CHUTE
GD GRATED DRAIN
GL GLASS LOUVRES
GR GRAB RAIL
GRD GARAGE DOOR
GRV GRAVEL
GP GRATED PIT - REFER TO HYDRAULIC DOCUMENTATION
GT GUTTER TRANSOM
GW GLASS WINDOW
HA HOME AUTOMATION CUPBOARD
HB HAND BASIN
HD HINGED DOOR
HDR HAND DRYER
HP HIGH POINT
HR HANDRAIL
HRL HANGING RAIL
HT HOSE TAP
HTR HEATER
HWS HOT WATER SYSTEM
HYD HYDRAULIC
J JOINERY
KK KICK
LB LINING BOARDS
LD ACCESS LADDER
LDL DOWNLIGHT
LDY LAUNDRY
LK LOCKER SYSTEM
LP LIGHT FITTING POCKET IN CONCRETE SLAB SOFFIT
LPN PENDANT LIGHT
LPL LIGHT POLE - REFER TO ELECTRICAL DOCUMENTATION
LST LED STRIP LIGHT
LTB LETTERBOX
LVR LOUVRE
LWL WALL LIGHT
MC METAL CLADDING
MDB MAIN DISTRIBUTION BOARD - REFER TO ELECTRICAL DOCUMENTATION
MECH MECHANICAL
MEL MELAMINE
Mi MIRROR
MRS METAL ROOF SHEETING
MW MATWELL
MWS METAL WALL SHEETING
OC OVERHEAD CUPBOARDS
OF OVERFLOW
OG OPAQUE GLASS
OPW OPERABLE WALL
PAV EXTERNAL PAVING
PB PLASTERBOARD
PBA ACOUSTIC PLASTERBOARD
PBF FIRE RATED PLASTERBOARD
PBM MOISTURE RESISTANT PLASTERBOARD 
PBP PERFORATED PLASTERBOARD 
PC POLYCARBONATE SHEETING
PCT POWDERCOAT
PD PIVOT DOOR
PIN PINBOARD
PL PLASTIC LAMINATE
PRC PROTECTION - CORNER
PRD PROTECTION - DOOR
PRR PROTECTION - RAILS
PRW PROTECTION - WALL
PS POST - TIMBER
PT PAINT FINISH
PTD PAPER TOWEL DISPENSER
PTN PARTITION
RC REINFORCED CONCRETE
RCS RECONSTITUTED STONE
REF REFRIGERATOR
RF RUBBER FLOORING
RH RANGEHOOD
RL REDUCED LEVEL
RS ROLLER SHUTTER
RWC RECYCLED WASTE CUPBOARD
RWH RAIN WATER HEAD  - ALSO REFER HYDRAULIC DOCUMENTATION
RWO RAIN WATER OUTLET - ALSO REFER HYDRAULIC DOCUMENTATION
RWT RAINWATER TANK
S SINK
SC STONE CLADDING
SD SLIDING DOOR
SG SMART GLASS
SH SHELF
SHR SHOWER
SHS SHOWER SCREEN
SJ SILICONE JOINT
SK SKIRTING
SKL SKYLIGHT
SMDB SUB MAIN DISTRIBUTION BOARD - REFER TO ELECTRICAL DOCUMENTATION
SMP RAIN WATER SUMP
SN STAIR NOSING
SP SPANDREL PANEL
SPD SOAP DISPENSER
SPR SPREADER - ALSO REFER HYDRAULIC DOCUMENTATION
SS STAINLESS STEEL
SSD STAINLESS STEEL STRIP DRAIN
SSL STRUCTURAL SLAB LEVEL
ST STONE
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FH FIRE HYDRANT - REFER TO HYDRAULIC DOCUMENTATION
FHR FIRE HOSE REEL - REFER TO HYDRAULIC DOCUMENTATION
FIP FIRE INDICATOR PANEL TO CONSULTANTS REQUIREMENTS
FL FLASHING
FLM VINYL FILM
 FR FIRE RESISTANCE
FRP FIREPLACE
FS FIXED SHELF
FT FLOOR TILES
FW FLOOR WASTE
G GLASS
GA GREASE ARRESTOR
GC GARBAGE CHUTE
GD GRATED DRAIN
GL GLASS LOUVRES
GR GRAB RAIL
GRD GARAGE DOOR
GRV GRAVEL
GP GRATED PIT - REFER TO HYDRAULIC DOCUMENTATION
GT GUTTER TRANSOM
GW GLASS WINDOW
HA HOME AUTOMATION CUPBOARD
HB HAND BASIN
HD HINGED DOOR
HDR HAND DRYER
HP HIGH POINT
HR HANDRAIL
HRL HANGING RAIL
HT HOSE TAP
HTR HEATER
HWS HOT WATER SYSTEM
HYD HYDRAULIC
J JOINERY
KK KICK
LB LINING BOARDS
LD ACCESS LADDER
LDL DOWNLIGHT
LDY LAUNDRY
LK LOCKER SYSTEM
LP LIGHT FITTING POCKET IN CONCRETE SLAB SOFFIT
LPN PENDANT LIGHT
LPL LIGHT POLE - REFER TO ELECTRICAL DOCUMENTATION
LST LED STRIP LIGHT
LTB LETTERBOX
LVR LOUVRE
LWL WALL LIGHT
MC METAL CLADDING
MDB MAIN DISTRIBUTION BOARD - REFER TO ELECTRICAL DOCUMENTATION
MECH MECHANICAL
MEL MELAMINE
Mi MIRROR
MRS METAL ROOF SHEETING
MW MATWELL
MWS METAL WALL SHEETING
OC OVERHEAD CUPBOARDS
OF OVERFLOW
OG OPAQUE GLASS
OPW OPERABLE WALL
PAV EXTERNAL PAVING
PB PLASTERBOARD
PBA ACOUSTIC PLASTERBOARD
PBF FIRE RATED PLASTERBOARD
PBM MOISTURE RESISTANT PLASTERBOARD 
PBP PERFORATED PLASTERBOARD 
PC POLYCARBONATE SHEETING
PCT POWDERCOAT
PD PIVOT DOOR
PIN PINBOARD
PL PLASTIC LAMINATE
PRC PROTECTION - CORNER
PRD PROTECTION - DOOR
PRR PROTECTION - RAILS
PRW PROTECTION - WALL
PS POST - TIMBER
PT PAINT FINISH
PTD PAPER TOWEL DISPENSER
PTN PARTITION
RC REINFORCED CONCRETE
RCS RECONSTITUTED STONE
REF REFRIGERATOR
RF RUBBER FLOORING
RH RANGEHOOD
RL REDUCED LEVEL
RS ROLLER SHUTTER
RWC RECYCLED WASTE CUPBOARD
RWH RAIN WATER HEAD  - ALSO REFER HYDRAULIC DOCUMENTATION
RWO RAIN WATER OUTLET - ALSO REFER HYDRAULIC DOCUMENTATION
RWT RAINWATER TANK
S SINK
SC STONE CLADDING
SD SLIDING DOOR
SG SMART GLASS
SH SHELF
SHR SHOWER
SHS SHOWER SCREEN
SJ SILICONE JOINT
SK SKIRTING
SKL SKYLIGHT
SMDB SUB MAIN DISTRIBUTION BOARD - REFER TO ELECTRICAL DOCUMENTATION
SMP RAIN WATER SUMP
SN STAIR NOSING
SP SPANDREL PANEL
SPD SOAP DISPENSER
SPR SPREADER - ALSO REFER HYDRAULIC DOCUMENTATION
SS STAINLESS STEEL
SSD STAINLESS STEEL STRIP DRAIN
SSL STRUCTURAL SLAB LEVEL
ST STONE
SV STACK VENT - REFER TO HYDRAULIC DOCUMENTATION
SWR SEWER PIPE - REFER TO HYDRAULIC DOCUMENTATION
SWS SHOWER SEAT
T TUBS (LAUNDRY)
TB TIMBER BEAM
TBR TIMBER
TC TIMBER CLADDING
TD TIMBER DECKING
TF TIMBER FLOORING
TGSI TACTILE GROUND SURFACE INDICATORS
TL TILE
TP TAPWARE
TR TOWEL RAIL
TRD TOILET ROLL DISPENSER
TS TIMBER SOFFIT
TSC TIMBER SCREEN
TV TIMBER VENEER
TXF TEXTURED FINISH
TYP TYPICAL
UR URINAL
U/S UNDERSIDE
VF VINYL FLOORING
VP VENT PIPE - REFER TO HYDRAULIC DOCUMENTATION
VS VINYL SHEETING
WB WEATHERBOARDS
WC WATER CLOSET
WIR WALK IN ROBE
WO WALL OVEN
WP WALL PAPER
WS WHEEL STOP

# No. DENOTES TYPE AS SCHEDULED

AC AIR CONDITIONING - REFER TO MECHANICAL DOCUMENTATION
ACP ALUMINIUM COMPOSITE PANEL
ACS SOLID SURFACE
ADJ ADJUSTABLE SHELF
AHD AUSTRALIAN HEIGHT DATUM
AL ALUMINIUM LOUVRE
ALB ALUMINIUM BATTEN
ALS VERTICAL ALUMINIUM SCREEN
AP ACCESS PANEL
AR ARCHITRAVE
AS AUSTRALIAN STANDARD
BA BARGE BOARD
BAL BALUSTRADE
BC BABY CHANGE TABLE
BCT BENCHTOP
BF BI-FOLD DOOR
BG BOX GUTTER
BH BULKHEAD
BIN GARBAGE BIN
BLK CONCRETE BLOCKWORK
BRK BRICKWORK
BOL BOLLARD
BS BENCH SEAT
BT BOTTLE TRAP
BTH BATHTUB
CAP CAPPING
CB PREFINISHED STEEL
CBG COLOUR-BACKED GLASS
CFC COMPRESSED FIBRE CEMENT
CH COAT HOOK
CJ CONSTRUCTION / CONTROL JOINT
CL CENTRE LINE
CLD CLADDING
CLS CLOTHESLINE
COL COLUMN - REFER TO STRUCTURAL DOCUMENTATION
CONC CONCRETE
COS CONFIRM ON SITE
CPC COLORBOND PARAPET CAPPING
CPD CUPBOARD
CPT CARPET
CR CEMENT RENDER
CRN CORNICE
CRT CURTAIN
CRR CURTAIN RAIL
CS CLEANERS SINK
CVS COVED SKIRTING
CW COLD WATER
DP DOWNPIPE - REFER TO HYDRAULIC DOCUMENTATION
DR DOOR
DS DOOR STOP
EDB ELECTRICAL DISTRIBUTION BOARD - REFER TO ELECTRICAL DOCUMENTATION
EF EXHAUST FAN
EG EAVES GUTTER - REFER TO HYDRAULIC DOCUMENTATION
EJ EXPANSION JOINT
ELP ELECTRICAL PLATE
ENS ENSUITE
EP EPOXY FLOORING
EPS EXPANDED POLYSTYRENE CLADDING SYSTEM
EQ EQUAL SPACING
FAB FABRIC / UPHOLSTERY
FAN CEILING FAN
FB FACE BRICK
FC FIBRE CEMENT SHEETING
FE FIRE EXTINGUISHER
FFL FINISHED FLOOR LEVEL
FG FIXED GLASS
FH FIRE HYDRANT - REFER TO HYDRAULIC DOCUMENTATION
FHR FIRE HOSE REEL - REFER TO HYDRAULIC DOCUMENTATION
FIP FIRE INDICATOR PANEL TO CONSULTANTS REQUIREMENTS
FL FLASHING
FLM VINYL FILM
 FR FIRE RESISTANCE
FRP FIREPLACE
FS FIXED SHELF
FT FLOOR TILES
FW FLOOR WASTE
G GLASS
GA GREASE ARRESTOR
GC GARBAGE CHUTE
GD GRATED DRAIN
GL GLASS LOUVRES
GR GRAB RAIL
GRD GARAGE DOOR
GRV GRAVEL
GP GRATED PIT - REFER TO HYDRAULIC DOCUMENTATION
GT GUTTER TRANSOM
GW GLASS WINDOW
HA HOME AUTOMATION CUPBOARD
HB HAND BASIN
HD HINGED DOOR
HDR HAND DRYER
HP HIGH POINT
HR HANDRAIL
HRL HANGING RAIL
HT HOSE TAP
HTR HEATER
HWS HOT WATER SYSTEM
HYD HYDRAULIC
J JOINERY
KK KICK
LB LINING BOARDS
LD ACCESS LADDER
LDL DOWNLIGHT
LDY LAUNDRY
LK LOCKER SYSTEM
LP LIGHT FITTING POCKET IN CONCRETE SLAB SOFFIT
LPN PENDANT LIGHT
LPL LIGHT POLE - REFER TO ELECTRICAL DOCUMENTATION
LST LED STRIP LIGHT
LTB LETTERBOX
LVR LOUVRE
LWL WALL LIGHT
MC METAL CLADDING
MDB MAIN DISTRIBUTION BOARD - REFER TO ELECTRICAL DOCUMENTATION
MECH MECHANICAL
MEL MELAMINE
Mi MIRROR
MRS METAL ROOF SHEETING
MW MATWELL
MWS METAL WALL SHEETING
OC OVERHEAD CUPBOARDS
OF OVERFLOW
OG OPAQUE GLASS
OPW OPERABLE WALL
PAV EXTERNAL PAVING
PB PLASTERBOARD
PBA ACOUSTIC PLASTERBOARD
PBF FIRE RATED PLASTERBOARD
PBM MOISTURE RESISTANT PLASTERBOARD 
PBP PERFORATED PLASTERBOARD 
PC POLYCARBONATE SHEETING
PCT POWDERCOAT
PD PIVOT DOOR
PIN PINBOARD
PL PLASTIC LAMINATE
PRC PROTECTION - CORNER
PRD PROTECTION - DOOR
PRR PROTECTION - RAILS
PRW PROTECTION - WALL
PS POST - TIMBER
PT PAINT FINISH
PTD PAPER TOWEL DISPENSER
PTN PARTITION
RC REINFORCED CONCRETE
RCS RECONSTITUTED STONE
REF REFRIGERATOR
RF RUBBER FLOORING
RH RANGEHOOD
RL REDUCED LEVEL
RS ROLLER SHUTTER
RWC RECYCLED WASTE CUPBOARD
RWH RAIN WATER HEAD  - ALSO REFER HYDRAULIC DOCUMENTATION
RWO RAIN WATER OUTLET - ALSO REFER HYDRAULIC DOCUMENTATION
RWT RAINWATER TANK
S SINK
SC STONE CLADDING
SD SLIDING DOOR
SG SMART GLASS
SH SHELF
SHR SHOWER
SHS SHOWER SCREEN
SJ SILICONE JOINT
SK SKIRTING
SKL SKYLIGHT
SMDB SUB MAIN DISTRIBUTION BOARD - REFER TO ELECTRICAL DOCUMENTATION
SMP RAIN WATER SUMP
SN STAIR NOSING
SP SPANDREL PANEL
SPD SOAP DISPENSER
SPR SPREADER - ALSO REFER HYDRAULIC DOCUMENTATION
SS STAINLESS STEEL
SSD STAINLESS STEEL STRIP DRAIN
SSL STRUCTURAL SLAB LEVEL
ST STONE
SV STACK VENT - REFER TO HYDRAULIC DOCUMENTATION
SWR SEWER PIPE - REFER TO HYDRAULIC DOCUMENTATION
SWS SHOWER SEAT
T TUBS (LAUNDRY)
TB TIMBER BEAM
TBR TIMBER
TC TIMBER CLADDING
TD TIMBER DECKING
TF TIMBER FLOORING
TGSI TACTILE GROUND SURFACE INDICATORS
TL TILE
TP TAPWARE
TR TOWEL RAIL
TRD TOILET ROLL DISPENSER
TS TIMBER SOFFIT
TSC TIMBER SCREEN
TV TIMBER VENEER
TXF TEXTURED FINISH
TYP TYPICAL
UR URINAL
U/S UNDERSIDE
VF VINYL FLOORING
VP VENT PIPE - REFER TO HYDRAULIC DOCUMENTATION
VS VINYL SHEETING
WB WEATHERBOARDS
WC WATER CLOSET
WIR WALK IN ROBE
WO WALL OVEN
WP WALL PAPER
WS WHEEL STOP

# No. DENOTES TYPE AS SCHEDULED

BUILT UPON AREA
SITE = 855m² 
BUA = 413m²
TOTAL 48.3%
ALLOWABLE 56%
EXISTING GFA = 333m²
PROPOSED GFA = 22m²
TOTAL GFA = 355m²

PROPOSED FSR = 0.415:1

GROSS FLOOR AREA
Gross floor area means the sum of the floor area of each floor of a building measured from the internal face of 
external walls, or from the internal face of walls separating the building from any other building, measured at a 
height of 1.4 metres above the floor, and includes—
(a)  the area of a mezzanine, and
(b)  habitable rooms in a basement or an attic, and
(c)  any shop, auditorium, cinema, and the like, in a basement or attic,

but excludes—
(d)  any area for common vertical circulation, such as lifts and stairs, and
(e)  any basement—
 (i)  storage, and
 (ii)  vehicular access, loading areas, garbage and services, and
(f)  plant rooms, lift towers and other areas used exclusively for mechanical services or ducting, and
(g)  car parking to meet any requirements of the consent authority (including access to that car parking), and
(h)  any space used for the loading or unloading of goods (including access to it), and
(i)  terraces and balconies with outer walls less than 1.4 metres high, and
(j)  voids above a floor at the level of a storey or storey above.
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S AC AIR CONDITIONING - REFER TO MECHANICAL DOCUMENTATION
ACP ALUMINIUM COMPOSITE PANEL
ACS SOLID SURFACE
ADJ ADJUSTABLE SHELF
AHD AUSTRALIAN HEIGHT DATUM
AL ALUMINIUM LOUVRE
ALB ALUMINIUM BATTEN
ALS VERTICAL ALUMINIUM SCREEN
AP ACCESS PANEL
AR ARCHITRAVE
AS AUSTRALIAN STANDARD
BA BARGE BOARD
BAL BALUSTRADE
BC BABY CHANGE TABLE
BCT BENCHTOP
BF BI-FOLD DOOR
BG BOX GUTTER
BH BULKHEAD
BIN GARBAGE BIN
BLK CONCRETE BLOCKWORK
BRK BRICKWORK
BOL BOLLARD
BS BENCH SEAT
BT BOTTLE TRAP
BTH BATHTUB
CAP CAPPING
CB PREFINISHED STEEL
CBG COLOUR-BACKED GLASS
CFC COMPRESSED FIBRE CEMENT
CH COAT HOOK
CJ CONSTRUCTION / CONTROL JOINT
CL CENTRE LINE
CLD CLADDING
CLS CLOTHESLINE
COL COLUMN - REFER TO STRUCTURAL DOCUMENTATION
CONC CONCRETE
COS CONFIRM ON SITE
CPC COLORBOND PARAPET CAPPING
CPD CUPBOARD
CPT CARPET
CR CEMENT RENDER
CRN CORNICE
CRT CURTAIN
CRR CURTAIN RAIL
CS CLEANERS SINK
CVS COVED SKIRTING
CW COLD WATER
DP DOWNPIPE - REFER TO HYDRAULIC DOCUMENTATION
DR DOOR
DS DOOR STOP
EDB ELECTRICAL DISTRIBUTION BOARD - REFER TO ELECTRICAL DOCUMENTATION
EF EXHAUST FAN
EG EAVES GUTTER - REFER TO HYDRAULIC DOCUMENTATION
EJ EXPANSION JOINT
ELP ELECTRICAL PLATE
ENS ENSUITE
EP EPOXY FLOORING
EPS EXPANDED POLYSTYRENE CLADDING SYSTEM
EQ EQUAL SPACING
FAB FABRIC / UPHOLSTERY
FAN CEILING FAN
FB FACE BRICK
FC FIBRE CEMENT SHEETING
FE FIRE EXTINGUISHER
FFL FINISHED FLOOR LEVEL
FG FIXED GLASS
FH FIRE HYDRANT - REFER TO HYDRAULIC DOCUMENTATION
FHR FIRE HOSE REEL - REFER TO HYDRAULIC DOCUMENTATION
FIP FIRE INDICATOR PANEL TO CONSULTANTS REQUIREMENTS
FL FLASHING
FLM VINYL FILM
 FR FIRE RESISTANCE
FRP FIREPLACE
FS FIXED SHELF
FT FLOOR TILES
FW FLOOR WASTE
G GLASS
GA GREASE ARRESTOR
GC GARBAGE CHUTE
GD GRATED DRAIN
GL GLASS LOUVRES
GR GRAB RAIL
GRD GARAGE DOOR
GRV GRAVEL
GP GRATED PIT - REFER TO HYDRAULIC DOCUMENTATION
GT GUTTER TRANSOM
GW GLASS WINDOW
HA HOME AUTOMATION CUPBOARD
HB HAND BASIN
HD HINGED DOOR
HDR HAND DRYER
HP HIGH POINT
HR HANDRAIL
HRL HANGING RAIL
HT HOSE TAP
HTR HEATER
HWS HOT WATER SYSTEM
HYD HYDRAULIC
J JOINERY
KK KICK
LB LINING BOARDS
LD ACCESS LADDER
LDL DOWNLIGHT
LDY LAUNDRY
LK LOCKER SYSTEM
LP LIGHT FITTING POCKET IN CONCRETE SLAB SOFFIT
LPN PENDANT LIGHT
LPL LIGHT POLE - REFER TO ELECTRICAL DOCUMENTATION
LST LED STRIP LIGHT
LTB LETTERBOX
LVR LOUVRE
LWL WALL LIGHT
MC METAL CLADDING
MDB MAIN DISTRIBUTION BOARD - REFER TO ELECTRICAL DOCUMENTATION
MECH MECHANICAL
MEL MELAMINE
Mi MIRROR
MRS METAL ROOF SHEETING
MW MATWELL
MWS METAL WALL SHEETING
OC OVERHEAD CUPBOARDS
OF OVERFLOW
OG OPAQUE GLASS
OPW OPERABLE WALL
PAV EXTERNAL PAVING
PB PLASTERBOARD
PBA ACOUSTIC PLASTERBOARD
PBF FIRE RATED PLASTERBOARD
PBM MOISTURE RESISTANT PLASTERBOARD 
PBP PERFORATED PLASTERBOARD 
PC POLYCARBONATE SHEETING
PCT POWDERCOAT
PD PIVOT DOOR
PIN PINBOARD
PL PLASTIC LAMINATE
PRC PROTECTION - CORNER
PRD PROTECTION - DOOR
PRR PROTECTION - RAILS
PRW PROTECTION - WALL
PS POST - TIMBER
PT PAINT FINISH
PTD PAPER TOWEL DISPENSER
PTN PARTITION
RC REINFORCED CONCRETE
RCS RECONSTITUTED STONE
REF REFRIGERATOR
RF RUBBER FLOORING
RH RANGEHOOD
RL REDUCED LEVEL
RS ROLLER SHUTTER
RWC RECYCLED WASTE CUPBOARD
RWH RAIN WATER HEAD  - ALSO REFER HYDRAULIC DOCUMENTATION
RWO RAIN WATER OUTLET - ALSO REFER HYDRAULIC DOCUMENTATION
RWT RAINWATER TANK
S SINK
SC STONE CLADDING
SD SLIDING DOOR
SG SMART GLASS
SH SHELF
SHR SHOWER
SHS SHOWER SCREEN
SJ SILICONE JOINT
SK SKIRTING
SKL SKYLIGHT
SMDB SUB MAIN DISTRIBUTION BOARD - REFER TO ELECTRICAL DOCUMENTATION
SMP RAIN WATER SUMP
SN STAIR NOSING
SP SPANDREL PANEL
SPD SOAP DISPENSER
SPR SPREADER - ALSO REFER HYDRAULIC DOCUMENTATION
SS STAINLESS STEEL
SSD STAINLESS STEEL STRIP DRAIN
SSL STRUCTURAL SLAB LEVEL
ST STONE
SV STACK VENT - REFER TO HYDRAULIC DOCUMENTATION
SWR SEWER PIPE - REFER TO HYDRAULIC DOCUMENTATION
SWS SHOWER SEAT
T TUBS (LAUNDRY)
TB TIMBER BEAM
TBR TIMBER
TC TIMBER CLADDING
TD TIMBER DECKING
TF TIMBER FLOORING
TGSI TACTILE GROUND SURFACE INDICATORS
TL TILE
TP TAPWARE
TR TOWEL RAIL
TRD TOILET ROLL DISPENSER
TS TIMBER SOFFIT
TSC TIMBER SCREEN
TV TIMBER VENEER
TXF TEXTURED FINISH
TYP TYPICAL
UR URINAL
U/S UNDERSIDE
VF VINYL FLOORING
VP VENT PIPE - REFER TO HYDRAULIC DOCUMENTATION
VS VINYL SHEETING
WB WEATHERBOARDS
WC WATER CLOSET
WIR WALK IN ROBE
WO WALL OVEN
WP WALL PAPER
WS WHEEL STOP

# No. DENOTES TYPE AS SCHEDULED
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CB PREFINISHED STEEL
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CFC COMPRESSED FIBRE CEMENT
CH COAT HOOK
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CLS CLOTHESLINE
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CONC CONCRETE
COS CONFIRM ON SITE
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CRT CURTAIN
CRR CURTAIN RAIL
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CW COLD WATER
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PBF FIRE RATED PLASTERBOARD
PBM MOISTURE RESISTANT PLASTERBOARD 
PBP PERFORATED PLASTERBOARD 
PC POLYCARBONATE SHEETING
PCT POWDERCOAT
PD PIVOT DOOR
PIN PINBOARD
PL PLASTIC LAMINATE
PRC PROTECTION - CORNER
PRD PROTECTION - DOOR
PRR PROTECTION - RAILS
PRW PROTECTION - WALL
PS POST - TIMBER
PT PAINT FINISH
PTD PAPER TOWEL DISPENSER
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REF REFRIGERATOR
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RL REDUCED LEVEL
RS ROLLER SHUTTER
RWC RECYCLED WASTE CUPBOARD
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RWO RAIN WATER OUTLET - ALSO REFER HYDRAULIC DOCUMENTATION
RWT RAINWATER TANK
S SINK
SC STONE CLADDING
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SWS SHOWER SEAT
T TUBS (LAUNDRY)
TB TIMBER BEAM
TBR TIMBER
TC TIMBER CLADDING
TD TIMBER DECKING
TF TIMBER FLOORING
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WIR WALK IN ROBE
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AL ALUMINIUM LOUVRE
ALB ALUMINIUM BATTEN
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CONC CONCRETE
COS CONFIRM ON SITE
CPC COLORBOND PARAPET CAPPING
CPD CUPBOARD
CPT CARPET
CR CEMENT RENDER
CRN CORNICE
CRT CURTAIN
CRR CURTAIN RAIL
CS CLEANERS SINK
CVS COVED SKIRTING
CW COLD WATER
DP DOWNPIPE - REFER TO HYDRAULIC DOCUMENTATION
DR DOOR
DS DOOR STOP
EDB ELECTRICAL DISTRIBUTION BOARD - REFER TO ELECTRICAL DOCUMENTATION
EF EXHAUST FAN
EG EAVES GUTTER - REFER TO HYDRAULIC DOCUMENTATION
EJ EXPANSION JOINT
ELP ELECTRICAL PLATE
ENS ENSUITE
EP EPOXY FLOORING
EPS EXPANDED POLYSTYRENE CLADDING SYSTEM
EQ EQUAL SPACING
FAB FABRIC / UPHOLSTERY
FAN CEILING FAN
FB FACE BRICK
FC FIBRE CEMENT SHEETING
FE FIRE EXTINGUISHER
FFL FINISHED FLOOR LEVEL
FG FIXED GLASS
FH FIRE HYDRANT - REFER TO HYDRAULIC DOCUMENTATION
FHR FIRE HOSE REEL - REFER TO HYDRAULIC DOCUMENTATION
FIP FIRE INDICATOR PANEL TO CONSULTANTS REQUIREMENTS
FL FLASHING
FLM VINYL FILM
 FR FIRE RESISTANCE
FRP FIREPLACE
FS FIXED SHELF
FT FLOOR TILES
FW FLOOR WASTE
G GLASS
GA GREASE ARRESTOR
GC GARBAGE CHUTE
GD GRATED DRAIN
GL GLASS LOUVRES
GR GRAB RAIL
GRD GARAGE DOOR
GRV GRAVEL
GP GRATED PIT - REFER TO HYDRAULIC DOCUMENTATION
GT GUTTER TRANSOM
GW GLASS WINDOW
HA HOME AUTOMATION CUPBOARD
HB HAND BASIN
HD HINGED DOOR
HDR HAND DRYER
HP HIGH POINT
HR HANDRAIL
HRL HANGING RAIL
HT HOSE TAP
HTR HEATER
HWS HOT WATER SYSTEM
HYD HYDRAULIC
J JOINERY
KK KICK
LB LINING BOARDS
LD ACCESS LADDER
LDL DOWNLIGHT
LDY LAUNDRY
LK LOCKER SYSTEM
LP LIGHT FITTING POCKET IN CONCRETE SLAB SOFFIT
LPN PENDANT LIGHT
LPL LIGHT POLE - REFER TO ELECTRICAL DOCUMENTATION
LST LED STRIP LIGHT
LTB LETTERBOX
LVR LOUVRE
LWL WALL LIGHT
MC METAL CLADDING
MDB MAIN DISTRIBUTION BOARD - REFER TO ELECTRICAL DOCUMENTATION
MECH MECHANICAL
MEL MELAMINE
Mi MIRROR
MRS METAL ROOF SHEETING
MW MATWELL
MWS METAL WALL SHEETING
OC OVERHEAD CUPBOARDS
OF OVERFLOW
OG OPAQUE GLASS
OPW OPERABLE WALL
PAV EXTERNAL PAVING
PB PLASTERBOARD
PBA ACOUSTIC PLASTERBOARD
PBF FIRE RATED PLASTERBOARD
PBM MOISTURE RESISTANT PLASTERBOARD 
PBP PERFORATED PLASTERBOARD 
PC POLYCARBONATE SHEETING
PCT POWDERCOAT
PD PIVOT DOOR
PIN PINBOARD
PL PLASTIC LAMINATE
PRC PROTECTION - CORNER
PRD PROTECTION - DOOR
PRR PROTECTION - RAILS
PRW PROTECTION - WALL
PS POST - TIMBER
PT PAINT FINISH
PTD PAPER TOWEL DISPENSER
PTN PARTITION
RC REINFORCED CONCRETE
RCS RECONSTITUTED STONE
REF REFRIGERATOR
RF RUBBER FLOORING
RH RANGEHOOD
RL REDUCED LEVEL
RS ROLLER SHUTTER
RWC RECYCLED WASTE CUPBOARD
RWH RAIN WATER HEAD  - ALSO REFER HYDRAULIC DOCUMENTATION
RWO RAIN WATER OUTLET - ALSO REFER HYDRAULIC DOCUMENTATION
RWT RAINWATER TANK
S SINK
SC STONE CLADDING
SD SLIDING DOOR
SG SMART GLASS
SH SHELF
SHR SHOWER
SHS SHOWER SCREEN
SJ SILICONE JOINT
SK SKIRTING
SKL SKYLIGHT
SMDB SUB MAIN DISTRIBUTION BOARD - REFER TO ELECTRICAL DOCUMENTATION
SMP RAIN WATER SUMP
SN STAIR NOSING
SP SPANDREL PANEL
SPD SOAP DISPENSER
SPR SPREADER - ALSO REFER HYDRAULIC DOCUMENTATION
SS STAINLESS STEEL
SSD STAINLESS STEEL STRIP DRAIN
SSL STRUCTURAL SLAB LEVEL
ST STONE
SV STACK VENT - REFER TO HYDRAULIC DOCUMENTATION
SWR SEWER PIPE - REFER TO HYDRAULIC DOCUMENTATION
SWS SHOWER SEAT
T TUBS (LAUNDRY)
TB TIMBER BEAM
TBR TIMBER
TC TIMBER CLADDING
TD TIMBER DECKING
TF TIMBER FLOORING
TGSI TACTILE GROUND SURFACE INDICATORS
TL TILE
TP TAPWARE
TR TOWEL RAIL
TRD TOILET ROLL DISPENSER
TS TIMBER SOFFIT
TSC TIMBER SCREEN
TV TIMBER VENEER
TXF TEXTURED FINISH
TYP TYPICAL
UR URINAL
U/S UNDERSIDE
VF VINYL FLOORING
VP VENT PIPE - REFER TO HYDRAULIC DOCUMENTATION
VS VINYL SHEETING
WB WEATHERBOARDS
WC WATER CLOSET
WIR WALK IN ROBE
WO WALL OVEN
WP WALL PAPER
WS WHEEL STOP

# No. DENOTES TYPE AS SCHEDULED
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MDB MAIN DISTRIBUTION BOARD - REFER TO ELECTRICAL DOCUMENTATION
MECH MECHANICAL
MEL MELAMINE
Mi MIRROR
MRS METAL ROOF SHEETING
MW MATWELL
MWS METAL WALL SHEETING
OC OVERHEAD CUPBOARDS
OF OVERFLOW
OG OPAQUE GLASS
OPW OPERABLE WALL
PAV EXTERNAL PAVING
PB PLASTERBOARD
PBA ACOUSTIC PLASTERBOARD
PBF FIRE RATED PLASTERBOARD
PBM MOISTURE RESISTANT PLASTERBOARD 
PBP PERFORATED PLASTERBOARD 
PC POLYCARBONATE SHEETING
PCT POWDERCOAT
PD PIVOT DOOR
PIN PINBOARD
PL PLASTIC LAMINATE
PRC PROTECTION - CORNER
PRD PROTECTION - DOOR
PRR PROTECTION - RAILS
PRW PROTECTION - WALL
PS POST - TIMBER
PT PAINT FINISH
PTD PAPER TOWEL DISPENSER
PTN PARTITION
RC REINFORCED CONCRETE
RCS RECONSTITUTED STONE
REF REFRIGERATOR
RF RUBBER FLOORING
RH RANGEHOOD
RL REDUCED LEVEL
RS ROLLER SHUTTER
RWC RECYCLED WASTE CUPBOARD
RWH RAIN WATER HEAD  - ALSO REFER HYDRAULIC DOCUMENTATION
RWO RAIN WATER OUTLET - ALSO REFER HYDRAULIC DOCUMENTATION
RWT RAINWATER TANK
S SINK
SC STONE CLADDING
SD SLIDING DOOR
SG SMART GLASS
SH SHELF
SHR SHOWER
SHS SHOWER SCREEN
SJ SILICONE JOINT
SK SKIRTING
SKL SKYLIGHT
SMDB SUB MAIN DISTRIBUTION BOARD - REFER TO ELECTRICAL DOCUMENTATION
SMP RAIN WATER SUMP
SN STAIR NOSING
SP SPANDREL PANEL
SPD SOAP DISPENSER
SPR SPREADER - ALSO REFER HYDRAULIC DOCUMENTATION
SS STAINLESS STEEL
SSD STAINLESS STEEL STRIP DRAIN
SSL STRUCTURAL SLAB LEVEL
ST STONE
SV STACK VENT - REFER TO HYDRAULIC DOCUMENTATION
SWR SEWER PIPE - REFER TO HYDRAULIC DOCUMENTATION
SWS SHOWER SEAT
T TUBS (LAUNDRY)
TB TIMBER BEAM
TBR TIMBER
TC TIMBER CLADDING
TD TIMBER DECKING
TF TIMBER FLOORING
TGSI TACTILE GROUND SURFACE INDICATORS
TL TILE
TP TAPWARE
TR TOWEL RAIL
TRD TOILET ROLL DISPENSER
TS TIMBER SOFFIT
TSC TIMBER SCREEN
TV TIMBER VENEER
TXF TEXTURED FINISH
TYP TYPICAL
UR URINAL
U/S UNDERSIDE
VF VINYL FLOORING
VP VENT PIPE - REFER TO HYDRAULIC DOCUMENTATION
VS VINYL SHEETING
WB WEATHERBOARDS
WC WATER CLOSET
WIR WALK IN ROBE
WO WALL OVEN
WP WALL PAPER
WS WHEEL STOP

# No. DENOTES TYPE AS SCHEDULED
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CH COAT HOOK
CJ CONSTRUCTION / CONTROL JOINT
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CRR CURTAIN RAIL
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ENS ENSUITE
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EPS EXPANDED POLYSTYRENE CLADDING SYSTEM
EQ EQUAL SPACING
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FAN CEILING FAN
FB FACE BRICK
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J JOINERY
KK KICK
LB LINING BOARDS
LD ACCESS LADDER
LDL DOWNLIGHT
LDY LAUNDRY
LK LOCKER SYSTEM
LP LIGHT FITTING POCKET IN CONCRETE SLAB SOFFIT
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PL PLASTIC LAMINATE
PRC PROTECTION - CORNER
PRD PROTECTION - DOOR
PRR PROTECTION - RAILS
PRW PROTECTION - WALL
PS POST - TIMBER
PT PAINT FINISH
PTD PAPER TOWEL DISPENSER
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LST LED STRIP LIGHT
LTB LETTERBOX
LVR LOUVRE
LWL WALL LIGHT
MC METAL CLADDING
MDB MAIN DISTRIBUTION BOARD - REFER TO ELECTRICAL DOCUMENTATION
MECH MECHANICAL
MEL MELAMINE
Mi MIRROR
MRS METAL ROOF SHEETING
MW MATWELL
MWS METAL WALL SHEETING
OC OVERHEAD CUPBOARDS
OF OVERFLOW
OG OPAQUE GLASS
OPW OPERABLE WALL
PAV EXTERNAL PAVING
PB PLASTERBOARD
PBA ACOUSTIC PLASTERBOARD
PBF FIRE RATED PLASTERBOARD
PBM MOISTURE RESISTANT PLASTERBOARD 
PBP PERFORATED PLASTERBOARD 
PC POLYCARBONATE SHEETING
PCT POWDERCOAT
PD PIVOT DOOR
PIN PINBOARD
PL PLASTIC LAMINATE
PRC PROTECTION - CORNER
PRD PROTECTION - DOOR
PRR PROTECTION - RAILS
PRW PROTECTION - WALL
PS POST - TIMBER
PT PAINT FINISH
PTD PAPER TOWEL DISPENSER
PTN PARTITION
RC REINFORCED CONCRETE
RCS RECONSTITUTED STONE
REF REFRIGERATOR
RF RUBBER FLOORING
RH RANGEHOOD
RL REDUCED LEVEL
RS ROLLER SHUTTER
RWC RECYCLED WASTE CUPBOARD
RWH RAIN WATER HEAD  - ALSO REFER HYDRAULIC DOCUMENTATION
RWO RAIN WATER OUTLET - ALSO REFER HYDRAULIC DOCUMENTATION
RWT RAINWATER TANK
S SINK
SC STONE CLADDING
SD SLIDING DOOR
SG SMART GLASS
SH SHELF
SHR SHOWER
SHS SHOWER SCREEN
SJ SILICONE JOINT
SK SKIRTING
SKL SKYLIGHT
SMDB SUB MAIN DISTRIBUTION BOARD - REFER TO ELECTRICAL DOCUMENTATION
SMP RAIN WATER SUMP
SN STAIR NOSING
SP SPANDREL PANEL
SPD SOAP DISPENSER
SPR SPREADER - ALSO REFER HYDRAULIC DOCUMENTATION
SS STAINLESS STEEL
SSD STAINLESS STEEL STRIP DRAIN
SSL STRUCTURAL SLAB LEVEL
ST STONE
SV STACK VENT - REFER TO HYDRAULIC DOCUMENTATION
SWR SEWER PIPE - REFER TO HYDRAULIC DOCUMENTATION
SWS SHOWER SEAT
T TUBS (LAUNDRY)
TB TIMBER BEAM
TBR TIMBER
TC TIMBER CLADDING
TD TIMBER DECKING
TF TIMBER FLOORING
TGSI TACTILE GROUND SURFACE INDICATORS
TL TILE
TP TAPWARE
TR TOWEL RAIL
TRD TOILET ROLL DISPENSER
TS TIMBER SOFFIT
TSC TIMBER SCREEN
TV TIMBER VENEER
TXF TEXTURED FINISH
TYP TYPICAL
UR URINAL
U/S UNDERSIDE
VF VINYL FLOORING
VP VENT PIPE - REFER TO HYDRAULIC DOCUMENTATION
VS VINYL SHEETING
WB WEATHERBOARDS
WC WATER CLOSET
WIR WALK IN ROBE
WO WALL OVEN
WP WALL PAPER
WS WHEEL STOP

# No. DENOTES TYPE AS SCHEDULED

AC AIR CONDITIONING - REFER TO MECHANICAL DOCUMENTATION
ACP ALUMINIUM COMPOSITE PANEL
ACS SOLID SURFACE
ADJ ADJUSTABLE SHELF
AHD AUSTRALIAN HEIGHT DATUM
AL ALUMINIUM LOUVRE
ALB ALUMINIUM BATTEN
ALS VERTICAL ALUMINIUM SCREEN
AP ACCESS PANEL
AR ARCHITRAVE
AS AUSTRALIAN STANDARD
BA BARGE BOARD
BAL BALUSTRADE
BC BABY CHANGE TABLE
BCT BENCHTOP
BF BI-FOLD DOOR
BG BOX GUTTER
BH BULKHEAD
BIN GARBAGE BIN
BLK CONCRETE BLOCKWORK
BRK BRICKWORK
BOL BOLLARD
BS BENCH SEAT
BT BOTTLE TRAP
BTH BATHTUB
CAP CAPPING
CB PREFINISHED STEEL
CBG COLOUR-BACKED GLASS
CFC COMPRESSED FIBRE CEMENT
CH COAT HOOK
CJ CONSTRUCTION / CONTROL JOINT
CL CENTRE LINE
CLD CLADDING
CLS CLOTHESLINE
COL COLUMN - REFER TO STRUCTURAL DOCUMENTATION
CONC CONCRETE
COS CONFIRM ON SITE
CPC COLORBOND PARAPET CAPPING
CPD CUPBOARD
CPT CARPET
CR CEMENT RENDER
CRN CORNICE
CRT CURTAIN
CRR CURTAIN RAIL
CS CLEANERS SINK
CVS COVED SKIRTING
CW COLD WATER
DP DOWNPIPE - REFER TO HYDRAULIC DOCUMENTATION
DR DOOR
DS DOOR STOP
EDB ELECTRICAL DISTRIBUTION BOARD - REFER TO ELECTRICAL DOCUMENTATION
EF EXHAUST FAN
EG EAVES GUTTER - REFER TO HYDRAULIC DOCUMENTATION
EJ EXPANSION JOINT
ELP ELECTRICAL PLATE
ENS ENSUITE
EP EPOXY FLOORING
EPS EXPANDED POLYSTYRENE CLADDING SYSTEM
EQ EQUAL SPACING
FAB FABRIC / UPHOLSTERY
FAN CEILING FAN
FB FACE BRICK
FC FIBRE CEMENT SHEETING
FE FIRE EXTINGUISHER
FFL FINISHED FLOOR LEVEL
FG FIXED GLASS
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FIP FIRE INDICATOR PANEL TO CONSULTANTS REQUIREMENTS
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FLM VINYL FILM
 FR FIRE RESISTANCE
FRP FIREPLACE
FS FIXED SHELF
FT FLOOR TILES
FW FLOOR WASTE
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GA GREASE ARRESTOR
GC GARBAGE CHUTE
GD GRATED DRAIN
GL GLASS LOUVRES
GR GRAB RAIL
GRD GARAGE DOOR
GRV GRAVEL
GP GRATED PIT - REFER TO HYDRAULIC DOCUMENTATION
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CVS COVED SKIRTING
CW COLD WATER
DP DOWNPIPE - REFER TO HYDRAULIC DOCUMENTATION
DR DOOR
DS DOOR STOP
EDB ELECTRICAL DISTRIBUTION BOARD - REFER TO ELECTRICAL DOCUMENTATION
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PTN PARTITION
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1 Introduction 

This written request has been prepared in accordance with Clause 4.6 of the Ku-ring-gai Local 
Environmental Plan 2015 (KLEP) to justify a variation to the Floor Space Ratio (FSR) development 
standard to accompany a development application for minor alterations to the existing principal 
dwelling house at 21 Mahratta Avenue Wahroonga (the site).  

The standard to be varied is Clause 4.4 (2A) of the KLEP. Applying the calculations under this Clause, 
the site is subject to a maximum floor space ratio of 0.39:1, allowing for a gross floor area (GFA) of 
333.75m2 on the 855m2 site.  

The proposal is for a minor alteration to the existing principal dwelling to allow for the existing 
outdoor area to be enclosed.  The existing GFA is 333m2 and the outdoor area is 22m2. Therefore, 
the total GFA would increase to 355m2, resulting in an increase in the floor space ratio from 0.39:1 
to 0.415:1. This equates to an exceedance of 6.4% of the floor space ratio development standard in 
KLEP.   

The objectives of Clause 4.6 are to provide an appropriate degree of flexibility in applying 
development standards to achieve better outcomes for, and from, development.  

This Request has been prepared pursuant to the Department of Planning and Environment’s Guide 
to Varying Development Standards (November 2023) – ‘the Guide’.  

Clause 4.6 requires that a consent authority be satisfied of two matters before granting consent to a 
development that contravenes a development standard. These two matters are:  

1. That the applicant has demonstrated that compliance with the development standard is 
unreasonable or unnecessary in the circumstances (clause 4.6[3][a]); and 

2. That the applicant has demonstrated that there are sufficient environmental planning 
grounds to justify contravening the development standard (clause 4.6[3][b]). 

The relevant matters for consideration are addressed in the following sections.  
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2 The Site 
The subject site is located in Wahroonga, an established suburb within the Ku-ring-gai local 
government area.  

As shown in Figure 1, the site comprises an irregular shaped allotment, legally described as Lot 4 DP 
18640. The site has an area of approximately 855m2 with a frontage of approximately 13m to 
Mahratta Avenue.  The surrounding area is largely characterised by low density residential 
development. The immediate locality surrounding the site largely accommodates single and two 
storey dwelling houses.  

Figure 1 – Site Location 

 

Additional details of the site and its surrounds are provided within the Statement of Environmental 
Effects (SEE) prepared by WPP Pty Ltd, submitted with this application 
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3 The Proposed Development  
The proposal comprises alterations and additions to the existing principal dwelling house.  

No changes are proposed to the existing secondary dwelling.  

The proposed alternations and additions are permitted with consent in the zone, however exempt 
and complying development does not apply to a dwelling with a secondary dwelling attached.  
Therefore, the proposed alterations and additions to the principal dwelling house are subject to a 
development application.   

As shown in Figures 2 to 8, the proposed alterations and additions are to the existing outdoor area 
of the existing dwelling house at ground level.  This is located on the eastern side of the dwelling.  
The alterations and additions include:  

 erecting a full height wall to the southern elevation of the existing outdoor area; 
 installing glass sliding stacker doors to the eastern and northern perimeter of the existing 

outdoor area; 
 replacing glass sliding doors between the existing principal dwelling house and the existing 

outdoor area;  
 removing the existing steps on the southern elevation and replace with steps on the eastern 

elevation; and 
 installing a transparent screen above the existing wall near the BBQ. 

A full set of architectural plans is provided within the accompanying SEE.  

The proposed development will result in an increase to the floor space ratio from 0.39:1 to 0.415:1, 
which exceeds the floor space ratio development standard (Clause 4.4 2A) in the KLEP by 
approximately 6.4%.  Accordingly, this written request to vary the development standard pursuant 
to Clause 4.6 of the KLEP forms part of the development application.   

The proposed alterations and additions will result in minimal change to the overall appearance of 
the principal existing principal dwelling house.  There are no changes proposed to the height, roof 
line or building envelope.  The proposal is simply to facilitate the ability to enclose the outdoor area.  
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Figure 2: FSR Calculations - ground floor plan 

 

Figure 3: FSR calculations – first floor 

 

Existing outdoor 
area to be enclosed 
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Figure 4: Existing and proposed elevations 

 

Figure 5: 3D Existing Elevations 

 

Figure 6: 3D Proposed Elevations 
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Figure 7: 3D Existing presentation to Mahratta Avenue 

 

Figure 8: 3D Proposed presentation to Mahratta Avenue 

 

4 Development Standard to be Varied  

The development standard proposed to be varied is Clause 4.4(2A) of the KLEP. The objectives of the 
development standard are set out in Section 6.1.1 of this request.  

Subclause 4.4(2) states:  

The maximum floor space ratio for a building on any land is not to exceed the floor space ratio shown 
for the land on the Floor Space Ratio Map.  

However, subclause 4.4(2A) states:  

Despite subclause (2), the floor space ratio for a building on land in Zone R2 Low Density Residential 
where the site area is within a specified range in Column 1 of the table to this subclause must not 
exceed the ratio specified opposite in Column 2 of the table. 
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Column 1 Column 2 

More than 1,700 square metres 0.3:1 

More than 1,000 square metres but not more than 1,700 
square metres 

((170 + (0.2 × site area)) / site area):1 

More than 800 square metres but not more than 1,000 
square metres 

((120 + (0.25 × site area)) / site area):1 

800 square metres or less 0.4:1 
 

The subject site is within Zone R2 Low Density Residential and has a site area of 855 square metres 
(that is, more than 800 square metres but not more than 1,000 square metres).  

Applying the calculations under this Clause, the site is subject to a maximum floor space ratio of 
0.39:1, allowing for a gross floor area (GFA) of 333.75m2 on the 855m2 site.  

The proposal is for a minor alteration to the existing principal dwelling to allow for the existing 
outdoor area to be enclosed.  As shown on the Architectural Plans at Appendix 2, the existing GFA is 
333m2 and the outdoor area is 22m2. Therefore, the total GFA would increase to 355m2, resulting in 
an increase in the floor space ratio from 0.39:1 to 0.415:1. This equates to an exceedance of 6.4% of 
the floor space ratio development standard in KLEP.   

Accordingly, a written request to vary this development standard pursuant to Clause 4.6 of the KLEP 
forms part of the application.  A copy is provided at Appendix 3. 

The change in floor space ratio is considered to be minor in nature.  The proposed alterations and 
additions will result in minimal change to the overall appearance of the principal existing principal 
dwelling house.  There are no changes proposed to the height, roof line or building envelope.  The 
proposal is simply to facilitate the ability to enclose the outdoor area.  

5 Extent of Variation Sought 
As stated previously, the maximum proposed floor space ratio for the subject land is 0.39:1. The 
proposed floor space ratio as a result of the proposed development application for alterations and 
additions is 0.415:1. 

Therefore, the extent of the variation sought is 0.025:1. 

6 Justification for the Proposed Variation 

6.1 Unreasonable or Unnecessary (Clause 4.6[3][a]) 
In this section it is demonstrated why compliance with the development standard is unreasonable or 
unnecessary in the circumstances, as required by clause 4.6(3)(a) of the KLEP.  

As established via caselaw (Wehbe v Pittwater Council [2007] NSWLEC 827) and set out within the 
Guide, there are 5 common ways in which to establish whether compliance with the development 
standard is unreasonable or unnecessary in the circumstances. This ‘5-part test’ can be summarised 
as follows: 
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Compliance with the development standard is unreasonable or unnecessary if the: 

1. objectives of the development standard are achieved notwithstanding the non-
compliance; 

2. underlying objective or purpose is not relevant to the development; 
3. underlying objective or purpose would be defeated or thwarted if compliance was 

required; 
4. development standard has been virtually abandoned or destroyed by the council’s 

own actions in granting consents departing from the standard; 
5. zoning of the land on which the development is proposed was unreasonable or 

inappropriate. 

Importantly, it is only necessary that an application satisfy one part of the 5-part test, rather than all 
5 parts.  

In this case, it is submitted that Part 1 of the test is satisfied, in that the objectives of the floor space 
ratio development standard are achieved notwithstanding the non-compliance – refer to Section 
6.1.1 below for details.  

 Objectives of the Development Standard are Achieved 
The objectives of the floor space ratio development standard are set out in Clause 4.4 (1) of the 
KLEP.  

Clause 4.4 – Floor Space Ratio  

(1) The objectives of this Clause are as follows:  

a) to enable development with a built form and density that is compatible with the size of the land to be 
developed, its environmental constraints and its contextual relationship, 

b) to provide for floor space ratios compatible with a range of uses, 
c) to ensure that development density is appropriate for the scale of the different centres within Ku-ring-

gai, 
d) to ensure that development density provides a balanced mix of uses in buildings in the employment 

and mixed use zones. 

These objectives are addressed as follows: 

(a) to enable development with a built form and density that is compatible with the size of the 
land to be developed, its environmental constraints and its contextual relationship, 

 The proposed development is for minor alterations and additions to the existing principal 
dwelling on the subject site. The alterations and additions will not result in a change to the 
building envelope, roof line or building height.  The alterations and additions are to enable 
the existing outdoor area to be enclosed by glass sliding doors on two sides and one full 
height wall on another.   

 The proposed development is compatible with the environmental constraints of the land to 
be developed. It is within the existing building envelop and therefore no additional impacts 
on environmental constraints are anticipated.  
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 The proposed development is compatible with the contextual relationship of the land to be 
development. It is in keeping with nearby development and will not adversely impact upon 
nearby land uses. The proposal will not result in any adverse amenity impacts on nearby 
residences.  

 Therefore, the built form and density of the proposed development continues to be 
compatible with the size of the land to be developed, its environmental constraints and its 
contextual relationship.   

(b) to provide for floor space ratios compatible with a range of uses, 

 The proposal is for alterations and additions to the existing principal dwelling to allow for 
the existing outdoor area to be enclosed.  The existing GFA is 333m2 and the outdoor area is 
approximately 22m2. Therefore, the total GFA would increase to 355m2, resulting in an 
increase in the floor space ratio from 0.39:1 to 0.415:1. This equates to an exceedance of 
0.025:1, or approximately 6.4% of the floor space ratio standard in KLEP.   

 The development standard is a ‘numerical’ development standard used to define a limitation 
or requirement on development. Strict adherence to this standard in this instance will not 
result in an improved design outcome.  The proposed development is contained within the 
existing building envelope and will not result in an increase in the scale or bulk of the 
existing principal dwelling house and secondary dwelling.  

 The proposed increase in GFA will not result in a discernible intensification above the 
current use of the land. 

 The proposed development still achieves the underlying purpose of the standard. Therefore 
the strict application of the numerical standard in this instance is considered to be 
unreasonable and unnecessary.  

(c) to ensure that development density is appropriate for the scale of the different centres within 
Ku-ring-gai, 

 The subject land is not within a ‘centre’ within Ku-ring-gai local government area.  
 Notwithstanding, the proposed development is in keeping with the scale of the surrounding 

low density residential development.  As outlined in the accompanying SEE, the proposed 
development is considered to be inconsequential as the construction of one external wall 
and glass sliding doors to an existing outdoor area will not result in a change to the scale or 
bulk of the existing principal dwelling house.  

(d) to ensure that development density provides a balanced mix of uses in buildings in the 
employment and mixed use zones. 

 The subject land is not within an employment or mixed use zone, therefore this objective 
does not apply to the proposed development. 
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6.2 Unreasonable or Unnecessary (Clause 4.6[3][a]) 
In this section it is demonstrated why there are sufficient environmental planning grounds to justify 
the contravention of the development standard, as required by clause 4.6(3)(b) of the KLEP.  

The Guide notes that the term ‘environmental planning grounds’ refer to grounds that relate to the 
subject matter, scope and purpose of the EP&A Act, including the objects in section 1.3 of the EP&A 
Act. The scope of environmental planning grounds is wide as exemplified by the court decisions in this 
area… The grounds must: 

 be sufficient to justify the contravention 
 focus on the aspect of the development that contravenes the development standard, not the 

development as a whole (p12). 

In the circumstances of this case, the following environmental planning grounds are submitted to 
justify contravening the maximum floor space ratio.  The below grounds are not general propositions 
and are unique circumstances to the proposed development. 

1. Floor Space Ratio variation allows for improved liveability of the dwelling house 
 The proposed marginal gross floor area exceedance will allow for the existing outdoor area to 

be utilised in all-weather situations.  
 The alterations and additions are to enable the existing outdoor area to be enclosed by glass 

sliding doors on two sides (specifically, the north and east elevations) and one full height 
wall on another (the south elevation).   

 The outdoor area adjoins the existing dwelling and provides a natural extension of the indoor 
living areas. Insistence on compliance with the FSR control would result in a less functional 
outdoor area for the existing dwelling.  

 

2. Floor Space Ratio variation does not result in an increase in the building envelope 
 The proposed marginal gross floor area exceedance will not result in a change to the building 

envelope, roof line or building height of the existing development.   
 The existing principal dwelling and secondary dwelling are of a bulk and scale in keeping with 

the surrounding locality. The proposed alterations and additions will not result in a significant 
change to the current appearance of the existing development on the site. It is 
complementary to the local context, which contains a varied density, and the desired future 
character of the area.   

 Accordingly, the additional GFA does not noticeably impact the amenity of neighbouring 
properties or the public domain.   

 

3. Floors Space Ratio variation will not result in any significant material impacts. 
 The proposed marginal gross floor area exceedance is not considered to result in any 

significant material impacts. Specifically: 
a. The extent of the additional GFA creates no additional overshadowing impacts to 

adjoining dwellings.   
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b. Being limited to the existing outdoor area attached to the existing principal dwelling, 
the additional GFA does not result in any additional adverse privacy impacts.  

c. When viewed from the street and adjoining development, the visual impact of the 
additional GFA would be negligible.  

 Therefore, the built form and density of the proposed development is considered to be 
compatible with the size of the land to be developed, its environmental constraints and its 
contextual relationship 

 Floor Space Ratio (Clause 4.4) 

The floor space ratio objectives contained in clause 4.4 of the KLEP 2015 are addressed at Section 
6.1.1 above. 

 Objectives of the Zone 
Clause 4.6(4)(a)(ii) requires that the consent authority be satisfied that the development is in the 
public interest because it is consistent with relevant zone objectives.  As demonstrated in Table 1, 
the proposal is considered to be consistent with the objectives of the R2 zone. 

Table 1 – Consistency with R2 Zone Objectives  

Objectives Comment 

To provide for the housing needs of the community 
within a low density residential environment. 

The proposal will continue the ongoing residential 
use of the site, that is in an accessible location with 
good access to services and public transport. 
 
The proposal will provide a high level of internal and 
external amenity within a built form outcome 
consistent with a low density residential 
environment, and compatible with the varied mix of 
built form in the area. 
 
The proposed alterations and additions will not 
result in any change to the housing needs of the 
community within the low density residential zone. 

To enable other land uses that provide facilities or 
services to meet the day to day needs of residents. 

The proposed development will not conflict with 
landuses that provide facilities or services to meet 
the day to day needs of residents. 

To provide for housing that is compatible with the 
existing environmental and built character of Ku-
ring-gai. 

The proposal the alterations and additions will result 
in a minor change to the built form of the existing 
principal dwelling that is compatible with the 
existing environmental and built character of 
Wahroonga. 
 
It is in keeping with nearby development and will 
not adversely impact upon nearby land uses. As 
discussed in Section 6, the proposal will not result in 
any adverse amenity impacts on nearby residences. 
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7 Conclusion  

This submission requests a variation under Clause 4.6 of the Ku-ring-gai Local Environmental Plan 2015 
to the floor space ratio development standard and demonstrates that:  

 Compliance with the development standard would be unreasonable and unnecessary in the 
circumstances of this proposed development as the proposal achieves the objectives of the 
development standard notwithstanding the non-compliance (Part 1 of the ‘5-Part Test’); and 

 There are sufficient environmental planning grounds to justify the contravention. 

With respect to the public interest, the Council as consent authority can be satisfied as required that 
the development achieves the objectives of the development standard and is consistent with the 
objectives of the R2 zone notwithstanding non-compliance with the FSR standard. 

Having regard to the above, it is considered appropriate for the Council as consent authority to 
exercise the flexibility provided by clause 4.6 in the circumstances of this application and agree to vary 
the FSR development standard as proposed. 
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EXECUTIVE SUMMARY  

This Statement of Environmental Effects (SEE) has been prepared by WPP Pty Limited (WPP) on 
behalf of the proponents to accompany a development application (DA) for minor alterations and 
additions to an existing principal dwelling house at 21 Mahratta Avenue, Wahroonga. Key 
components of the proposal include the erection of a full height wall to the southern side of the 
existing outdoor area, the installation of glass sliding doors to the northern and eastern sides of the 
existing outdoor area, replacing glass sliding doors between the existing principal dwelling house 
and the existing outdoor area; and the installation of a transparent screen above the existing wall 
near the BBQ. The cost of construction for the proposal is $34,830 (inclusive of GST).   

The subject land is zoned R2 Low Density Residential under the Ku-ring-gai Local Environmental Plan 
2015.  The subject land has an existing principal dwelling house and secondary dwelling erected 
upon it. The proposed alternations and additions are permitted with consent in the zone. 

It is acknowledged that the proposed development will result in a minor exceedance to the 
maximum floor space ratio development standard prescribed for the site under Clause 4.4(2A) of 
KLEP (from 0.39:1 to 0.415:1).  Accordingly, a request to vary this development standard pursuant to 
Clause 4.6 of the KLEP forms part of the application. 

This SEE has been prepared pursuant to Section 4.12 of the Environmental Planning and Assessment 
Act 1979 and Environmental Planning and Assessment Regulation 2021.  The SEE seeks to: 

 Describe the proposed development and its context (immediate / local / regional); 
 Determine the applicable development assessment pathway (e.g. State Significant / Regional 

/ Local) 
 Assess the proposal against the applicable planning controls and guidelines; and 
 Assess the potential environmental impacts and describe any measures to mitigate impacts. 

This SEE finds the proposed alterations and additions and additions are in keeping with the existing 
and emerging local character of the area.  The design is such that qualities of the local streetscape 
are maintained, while also providing a functional and attractive addition to the principal dwelling 
house.   

The site is not constrained by any environmental conditions which might preclude the proposed 
alterations and additions.  The site and locality are therefore capable of supporting this minor 
alteration of an established and permitted land use.  For the above stated reasons, this SEE finds the 
proposal to be in the public interest and worthy of Council’s approval. 
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1 Introduction 

This Statement of Environmental Effects (SEE) has been prepared by WPP on behalf of the 
proponents and landowners, in support of a development application to make minor alterations and 
additions to the existing principal dwelling house.   

The key components of the proposal are as follows: 

Proposal 
Minor alterations and additions and additions to the existing principal 
dwelling house 

Note: no changes are proposed to the attached secondary dwelling 

Site Location 
21 Mahratta Avenue Wahroonga NSW 2076 

Lot 4 DP 18640 

Zoning R2 – Low Density Residential 

Proposed Use Dwelling House 

Applicant Andrew and Susan Noble 

Land Owner As above 

 

This report is supported by the following documentation: 

 Architectural Plans    EJE Architecture 
 Clause 4.6 Variation Request   WPP Pty Ltd 
 Waste Management Plan   WPP Pty Ltd 
 Estimated Cost of Works   EJE Architecture 

This SEE has been prepared in accordance with Clause 2(1)(c) & 4 of Schedule 1 of the Environmental 
Planning & Assessment Regulation 2021, having regard to Section 4.15 of the Environmental 
Planning & Assessment Act 1979.  It provides a description of the existing land, as improved, and the 
site context in Section 2, with details of the proposed development in Section 3. The environmental 
planning controls applying to the site and an assessment of compliance with these controls are set 
out in Section 4.  Section 5 contains concluding comments in respect of the proposed development. 
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2 The Site and Context 

2.1 Site Location & Characteristics 
The subject site is located in Wahroonga, an established suburb within the Ku-ring-Gai local 
government area.  

As shown in Figure 1, the site comprises an irregular shaped allotment, legally described as Lot 4 DP 
18640. The site has an area of approximately 855m2 with a frontage of approximately 13m to 
Mahratta Avenue.  The surrounding area is largely characterised by low density residential 
development. The immediate locality surrounding the site largely accommodates single and two 
storey dwelling houses.  

Figure 1: Site location and context 

 

The site contains an existing dwelling house and secondary dwelling, approved under DA0149/2015.  
As shown in Figure 2, the development presents as a two-storey dwelling house from Mahratta 
Avenue to the north and to the side boundary to the west.  It presents as a single storey dwelling 
house to the rear boundary to the south and the side boundary to the east.  Figures 3 and 4 show 
the elevations of the principle dwelling house and secondary dwelling (from DA0149/2015 stamped 
plans).  
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Figure 2: Perspective of the existing dwelling from Mahratta Avenue 

 

 

Figure 3: North and East Elevation – DA0149/2015 Stamped Plans 
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Figure 4: South and West Elevation – DA0149/2015 Stamped Plans 

  

 

A desktop analysis of the site indicates that:  

 The site is not bushfire prone; 
 The site is not identified as flood prone; 
 The site is not affected by a local heritage listing, within a conservation area or in proximity 

to a heritage listed item; 
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3 Proposed Development 
The proposal comprises alterations and additions to the existing principal dwelling house.  

No changes are proposed to the existing secondary dwelling.  

As shown in Figures 5 to 9, the proposed alterations and additions are to the existing outdoor area 
of the existing dwelling house at ground level.  This is located on the eastern side of the dwelling.  
The alterations and additions include:  

 erecting a full height wall to the southern elevation of the existing outdoor area; 
 installing glass sliding stacker doors to the eastern and northern perimeter of the existing 

outdoor area; 
 replacing glass sliding doors between the existing principal dwelling house and the existing 

outdoor area;  
 removing the existing steps to the southern elevation and replace with steps the eastern 

elevation; and 
 installing a transparent screen above the existing wall near the BBQ. 

A full set of architectural plans is provided at Appendix 1.  

Due to the extent of the works proposed and material selection, the proposed alterations and 
additions will result in minimal change to the overall appearance of the principal existing principal 
dwelling house.  There are no changes proposed to the building envelope, roof line or building 
height.   

The purpose of the alterations and additions are to enable the existing outdoor area to be enclosed 
by glass sliding doors on two sides (the northern and eastern elevations) and one full height wall on 
another side (the southern elevation) to improve its functionality and usability throughout the year  
While the space is capable of being enclosed, it is not intended that the space will function as an 
internal living space.  This is reflected in the materials and finishes selected for the proposal.   
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Figure 5: Existing ground floor plan 

 

Figure 6: Proposed ground floor plan 
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Figure 7: Comparison of existing and proposed elevations to the south, north and east  

 

Figure 8: 3Ds of existing elevations and presentation to Mahratta Avenue 
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Figure 9: 3Ds of proposed elevations and presentation to Mahratta Avenue 

 

3.1 Waste Management  

During the construction phase there will be a designated signposted area for storage of recyclable 
and non-recyclable waste within the site. A waste management plan is provided at Appendix 3.  

The alterations and additions will not result in an intensification of the existing land use or generate 
any new waste streams or additional quantities over and above that of a typical private dwelling. 
Accordingly, ongoing operational waste will be collected as per current practices. This site is serviced 
by standard residential waste bins collected from the street by Council’s kerbside-collection service, 
as is typical for residential waste. 

4 Planning Framework 
This section summarises the approval requirements for the proposal, including its permissibility under 
relevant planning instruments, and the application of other environmental legislation. 

The legislation and environmental planning instruments relevant and applicable to the subject site 
and proposal include: 

 Environmental Planning and Assessment Act 1979; 
 Environmental Planning and Assessment Regulation 2021; 
 State Environmental Planning Policy (Resilience and Hazards) 2021; 
 State Environmental Planning Policy (Sustainable Buildings) 2022; 
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 State Environmental Planning Policy (Transport and Infrastructure) 2021 
 Ku-ring-gai Local Environmental Plan 2015; and 
 Ku-ring-gai Development Control Plan 2024. 

Where relevant, these controls are addressed below. 

4.1 Assessment and Approvals Pathway 
In accordance with Section 4.2 of the EP&A Act 1979 and Part 3 of the EP&A Regulations the 
proposal is development that needs consent and is therefore subject to the provisions of Part 4 of 
the EP&A Act.  Based on the cost of works the proposal is neither state significant development or 
regional development as described in SEPP (Planning Systems) 2021. 

 Integrated Development 
In accordance with Section 4.46 of the EP&A Act, consideration has been given as to whether the 
proposal constitutes “integrated development” requiring approval under other legislation.  

The subject site is not identified as bushfire prone land, nor is it located within a designated mine 
subsidence district. The proposed works do not involve any activity or land use that would trigger 
the need for concurrence or approval under any of the Acts listed in Section 4.46 of the EP&A Act.  

Accordingly, the development is not integrated development  

4.2 Relevant Legislation 

 Environmental Planning and Assessment Act 1979 
The EP&A Act provides the framework for environmental planning and development approvals and 
includes provisions to ensure that the potential environmental impacts of a development are 
assessed and considered in the decision-making process. 

As outlined in Section 4.1, the proposal is subject to assessment under Part 4 of the EP&A Act. 

4.2.1.1 Objects of the EP&A Act 
The objects of the EP&A Act are: 

(a) to promote the social and economic welfare of the community and a better environment by the 
proper management, development and conservation of the State’s natural and other resources, 

(b) to facilitate ecologically sustainable development by integrating relevant economic, 
environmental and social considerations in decision-making about environmental planning and 
assessment, 

(c) to promote the orderly and economic use and development of land, 
(d) to promote the delivery and maintenance of affordable housing, 
(e) to protect the environment, including the conservation of threatened and other species of native 

animals and plants, ecological communities and their habitats, 
(f) to promote the sustainable management of built and cultural heritage (including Aboriginal 

cultural heritage), 
(g) to promote good design and amenity of the built environment, 
(h) to promote the proper construction and maintenance of buildings, including the protection of the 

health and safety of their occupants, 
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(i) to promote the sharing of the responsibility for environmental planning and assessment between 
the different levels of government in the State, 

(j) to provide increased opportunity for community participation in environmental planning 
and assessment. 

For the reasons set out below, it is considered that the proposed development satisfies the above 
stated objects of the EP&A Act:  

 The proposal will continue to facilitate the orderly and economic use and development of 
land as the site is of an appropriate size, location and land use zoning to accommodate the 
proposed alterations and additions; 

 The proposal will continue to promote the delivery and maintenance of housing diversity as 
there will be no change to the housing configuration, being an existing principal dwelling 
house and secondary dwelling house; 

 The proposed development is attractively designed to respect and complement surrounding 
built form and the minor alterations and additions are proposed to be sympathetically 
integrated into this existing built form; 

 Appropriate utility services continue to be available to serve the subject site; and 
 There will be no unreasonable adverse environmental impacts. 

4.2.1.2 Designated Development 
The proposal is not designated development, as described in Section 4.10 of the EP&A Act. 

4.2.1.3 Section 4.15 Evaluation 
Section 4.15 of the EP&A Act specifies the matters which a consent authority must consider when 
determining a DA. 

The relevant matters for consideration under Section 4.15 are addressed in Table 1 below. 

Table 1  – Section 4.15 Considerations 

Section 4.15 Reference within this SEE 
(a)  the provisions of:  

(i)  any environmental planning instrument, and Refer to Section 4.3 of this SEE 

(ii)  any proposed instrument that is or has been the 
subject of public consultation under this Act and 
that has been notified to the consent authority 
(unless the Secretary has notified the consent 
authority that the making of the proposed 
instrument has been deferred indefinitely or has not 
been approved), and 

Refer to Section 4.3.5 of this SEE 

(iii)  any development control plan, and Refer to Section 4.4 of this SEE 

(iiia)  any planning agreement that has been entered into 
under section 93F, or any draft planning agreement 
that a developer has offered to enter into under 
section 93F, and 

No reference.  No planning agreement has 
been entered into with respect to the site or 
proposed development. 



ATTACHMENT NO: 6 - STATEMENT OF ENVIRONMENT EFFECTS  ITEM NO: GB.1 

 

20251117-KLPP-Crs-2025/371267/67 

  

Statement of Environmental Effects | Lot 4 DP 18640 

11 

 

(iv)  the regulations (to the extent that they prescribe 
matters for the purposes of this paragraph), and 

Refer to Section 4.2.2 of this SEE 

(v)  any coastal zone management plan (within the 
meaning of the Coastal Protection Act 1979), 

N/A 

(b)  the likely impacts of that development, including 
environmental impacts on both the natural and built 
environments, and social and economic impacts in the 
locality, 

Refer to Section 4.5 of this SEE and 
associated technical reports and plans. 

(c)  the suitability of the site for the development, Refer to Section 4.6 of this SEE and 
associated technical reports and plans. 

(d)  any submissions made in accordance with this Act or 
the regulations, 

To be considered as part the assessment 
process. 

(e)  the public interest Refer to Section 4.7 of this SEE. 

 Environmental Planning and Assessment Regulation 2021 
This application satisfies relevant clauses of the Regulation as follows:  

 Clause 61 - Demolition will be undertaken in accordance with AS 2601 - 1991: The 
Demolition of Structures; 

 Clauses 64 - All building work will be carried out in accordance with the provisions of the 
Building Code of Australia; 

 All information required in Schedule 1 of the Regulation has been submitted. 

4.3 Environmental Planning Instruments 

 State Environmental Planning Policy (Resilience and Hazards) 2021 
A desktop evaluation of the site indicates that the potential sources of contamination present a low 
to negligible risk to receptors, and the ongoing use of the site is for residential purposes.  On this 
basis, and given the historic and ongoing use of the site for residential purposes, it is considered that 
the site is considered to be suitable for the proposed development in accordance with Clause 4.6 of 
SEPP (Resilience and Hazards) 2021.  No further investigations have been undertaken or considered 
necessary in this instance.   

 State Environmental Planning Policy (Sustainable Buildings) 2022 
The construction cost of the proposed alterations and additions is less than $50,000, therefore a 
BASIX certificate is not required. 
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 Ku-ring-gai LEP 2015 

4.3.3.1 Land Use Zone and Zone Objectives 
The proposed development is subject to the provisions of Ku-ring-gai Local Environmental Plan 2015 
(KLEP). The subject site is zoned R2 Low Density Residential under the KLEP (see Figure 10). 

Figure 10: Land Use Zoning Map 

 

The objectives of the zone are as follows: 

 To provide for the housing needs of the community within a low density residential 
environment. 

 To enable other land uses that provide facilities or services to meet the day to day needs of 
residents. 

 To provide for housing that is compatible with the existing environmental and built character 
of Ku-ring-gai. 

The proposed alterations and additions are consistent with the objectives of the R2 Low Density 
Residential Zone. It will not result in any change to the housing needs of the community within the 
low density residential zone. It will not conflict with landuses that provide facilities or services to 
meet the day to day needs of residents. Furthermore, the alterations and additions will result in a 
minor change to the built form of the existing principal dwelling that is compatible with the existing 
environmental and built character of Wahroonga.  No adverse amenity or environmental impacts 
are anticipated, including with respect to privacy and overshadowing.  As such, the proposal is 
consistent with the objectives of the zone. 
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4.3.3.2 Statutory Definition and Permissibility 
The subject site is within Zone R2 Low Density Residential under KLEP.  “Dwelling houses” and 
“secondary dwellings” are permitted with consent in the R2 Low Density Residential Zone. The site 
benefits from an existing principal dwelling house and secondary dwelling house, approved under 
development consent DA0149/2015.   

Part 3 of State Environmental Planning Policy (Exempt and Complying Development Codes) 2008 
(Codes SEPP) allows for alterations and additions to dwelling houses to be undertaken by way of a 
CDC where certain conditions are met, with provision for some external alterations also available 
under Part 4. However, Part 3 does not apply to development that is attached to a secondary 
dwelling, while Part 4 does not allow for an increase in floor area. 

The proposed alterations and additions are permitted with consent in the R2 zone, however as there 
is a secondary dwelling attached to the principal dwelling house, it is understood that exempt and 
complying development does not apply in this situation. 

Accordingly, the proposed alterations and additions to the existing principal dwelling house are best 
assessed by way of a separate development application.   

4.3.3.3 Ku-ring-gai LEP 2015 – Other Provisions 
Clause 4.4 – Floor Space Ratio  

The objectives of this Clause are as follows:  

a) to enable development with a built form and density that is compatible with the size of the land to be 
developed, its environmental constraints and its contextual relationship, 

b) to provide for floor space ratios compatible with a range of uses, 
c) to ensure that development density is appropriate for the scale of the different centres within Ku-ring-

gai, 
d) to ensure that development density provides a balanced mix of uses in buildings in the employment 

and mixed use zones. 

Subclause 4.4(2) states:  

The maximum floor space ratio for a building on any land is not to exceed the floor space ratio shown 
for the land on the Floor Space Ratio Map.  

However, subclause 4.4(2A) states:  

Despite subclause (2), the floor space ratio for a building on land in Zone R2 Low Density Residential 
where the site area is within a specified range in Column 1 of the table to this subclause must not 
exceed the ratio specified opposite in Column 2 of the table. 

Column 1 Column 2 

More than 1,700 square metres 0.3:1 

More than 1,000 square metres but not more than 
1,700 square metres 

((170 + (0.2 × site area)) / site area):1 
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More than 800 square metres but not more than 
1,000 square metres 

((120 + (0.25 × site area)) / site area):1 

800 square metres or less 0.4:1 

The subject site is within Zone R2 Low Density Residential and has a site area of 855 square metres 
(that is, more than 800 square metres but not more than 1,000 square metres).  

Applying the calculations under this Clause, the site is subject to a maximum floor space ratio of 
0.39:1, allowing for a gross floor area (GFA) of 333.75m2 on the 855m2 site.  

The proposal is for a minor alteration to the existing principal dwelling to allow for the existing 
outdoor area to be enclosed.  As shown on the Architectural Plans at Appendix 3, the existing GFA is 
333m2 and the outdoor area is 22m2. Therefore, the total GFA would increase to 355m2, resulting in 
an increase in the floor space ratio from 0.39:1 to 0.415:1. This equates to an exceedance of 0.025:1, 
or approximately 6.4% of the floor space ratio development standard in KLEP.   

Accordingly, a written request to vary this development standard pursuant to Clause 4.6 of the KLEP 
forms part of the application.  A copy is provided at Appendix 2. 

The change in floor space ratio is considered to be minor in nature.  The proposed alterations and 
additions will result in minimal change to the overall appearance of the principal existing principal 
dwelling house.  There are no changes proposed to the height, roof line or building envelope.  The 
proposal is simply to facilitate the ability to enclose the outdoor area.  

Clause 6.1 – Acid Sulfate Soils 

The subject site is identified as containing Class 5 Acid Sulfate Soils.  The KLEP 2015 provides the 
circumstances under which development consent must not be granted for carrying out of works 
unless an acid sulfate soils management plan has been prepared.  In the case of Class 5 soils, this 
requirement comes into effect when works are proposed 5m or more below the natural ground 
surface or when the works are likely to lower the water table.  

No works are proposed 5m or more below the natural ground level. Therefore, an acid sulfate soils 
management plan is not required. 

Clause 6.2 – Earthworks  

The objective of this clause is to ensure that earthworks for development consent will not have a 
detrimental impact on the built and environmental environments. The proposed development 
involves ancillary earthworks for the constrcution of the full height wall on the southern side of the 
existing outdoor area.  

Earthworks will be undertaken in accordance with AS3798-2007 Guidelines on Earthworks for 
Commercial and Residential Developments.  Appropriate sediment and erosion control measures 
would be put in place to manage the potential for soil impacts during the construction phase.  

 Any Draft Environmental Planning Instruments 
No draft environmental planning instruments apply to the proposed development. 
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4.4 Ku-ring-gai Development Control Plan 2024 
The Ku-ring-gai Development Control Plan 2024 (the DCP) applies to the proposed development.  
Table 2 demonstrates that the proposed alterations and additions are compliant with the 
prescriptive controls of the DCP, and more importantly, consistent with all relevant objectives and / 
or performance-based controls. 
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Table 2 – Ku-ring-gai DCP 2024 Compliance 

The proposed development is subject to the provisions of the Ku-ring-gai Development Control Plan 2024 (KDCP). Compliance with the DCP is generally demonstrated 
through satisfaction of its specific prescriptive controls. Where strict compliance with a control is not achievable or appropriate due to the particular characteristics of the 
site or existing built form, a performance-based justification has been provided to demonstrate consistency with the relevant objectives.  

Controls or chapters not explicitly addressed in this report have been reviewed and deemed not applicable to the proposed works, based on the minor nature of the 
development.  

The assessment below demonstrates that the proposal is compliant with the majority of applicable controls and, importantly, remains wholly consistent with the 
overarching objectives of the DCP. The development represents a suitable and low-impact outcome for the site that aligns with the intent of the planning framework.  

KDCP Provision Comply? Comment  

Section A - Part 2 – Site Analysis 

Site Analysis 

Site Analysis Yes A site analysis is provided in Section 2 of this Statement of Environmental Effects, including site description, site 
characteristics, standard of documentation and additional information provided at the relevant Appendices. 

Section A - Part 4 - Dwelling Houses  

4A Site Design 

4A.1 Local Character and 
Streetscape 

Yes The proposed alterations and additions are considered to be minor in nature and will result in minimal impact on the 
streetscape.  They are not considered to adversely affect the local character, and will be integrated into the existing built 
form.  When viewed from the street and adjacent properties, the building materials will blend with the existing built form 
and be sympathetic to the existing high quality visual character of the local neighbourhood. As presented below, the 
proposed alterations and additions will be predominantly obscured from the public domain by the existing dwelling and 
landscaping / vegetation within the allotment.  As such, any impacts arising from the proposal on the prevailing character of 
the streetscape will be minimal and inconsequential.  
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KDCP Provision Comply? Comment  

 

 

4A.2 Building Setbacks Yes There will be no change to the existing building setbacks as a result of the proposed alterations and additions.  

 The existing dwelling house is set well back from the street, Mahratta Avenue 
 The western boundary is not impacted by the proposed development in any way.  
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KDCP Provision Comply? Comment  

 The eastern boundary retains the generous 3m setback.  The boundary has been landscaped which also provides a 
soft screening between the existing outdoor area and the adjoining property. The existing dwelling on the adjoining 
property to the east is approximately 4m from the boundary, creating a total separation distance of over 7m 
between the adjoining dwelling and the proposed development. 

 The southern boundary retains the 3.5m setback.  The proposed erection of the full height wall to the southern 
boundary will result in improved privacy for both the existing dwelling house and the adjoining property.  The 
dwelling on the adjoining property to the south is approximately 15m from the rear boundary. 
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KDCP Provision Comply? Comment  

4A.3 Built-Upon Area Yes The maximum built upon area (BUA) for a two storey development on a site with an area of 800-899m2 is 56%. The subject 
site has an area of 855m2.  The built upon area is 413m2, including the modification to the steps on the eastern side of the 
existing outdoor area.  

Based on these calculations, the maximum built upon area for the site is 48.3%. There will be no discernible difference in 
the built upon area of the site as a result of the proposed alterations and additions.   

4A.4 Landscaping n/a There will be no change to the existing landscaping, trees and vegetation as a result of the proposed alterations and 
additions.  

4B Access and Parking 

4B.1 Vehicle Access n/a There will be no change to the existing vehicular access to the subject site as a result of the proposed alterations and 
additions.  

4B.2 Car Parking n/a There will be no change to the existing car parking provided as a result of the proposed alterations and additions.  

4B.3 Carports and Garages n/a There will be no change to the existing garages as a result of the proposed alterations and additions.  

4C Building Design and Sustainability  

4C.1 Building Envelopes Yes There will be no change to the existing building envelope as a result of the proposed alterations and additions. The 
proposed alterations and additions are contained within the existing building envelope.  There will be no change to the 
maximum height of the dwelling or to the building height plane. 

The proposed alteration and additions will not result in any overshadowing impacts on neighbouring properties. 

The relationship of the existing dwelling to the streetscape will not be adversely affected by the proposed alterations and 
additions as the proposal is minor in nature and set well back from the street. 

4C.2 Building Facades  Yes The proposed alterations and additions to the existing principal dwelling house will be designed so that they are integrated 
into the existing building.  The existing development will continue to present as one building from the street. 
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KDCP Provision Comply? Comment  

The erection of a full height wall to the southern side of the outdoor area will be constructed to blend with the existing 
facade.  The proposed wall will be recessed back from the existing BBQ area, creating an articulated façade to the southern 
boundary which does not exceed 8m of unrelieved wall.  

4C.3 First Floor Design and 
Roof Forms 

n/a There will be no change to the existing first floor design and roof forms as a result of the proposed alterations and additions.  

The proposed alterations and additions will not result in an overbearing bulk/scale relationship with neighbouring 
properties. 

4C.4 Private Open Space n/a There will be no change to the existing private open space as a result of the proposed alterations and additions. The 
relocation of the steps to the easern side will improve the connection between the existing outdoor area attached to the 
principal dwelling and the existing private open space.  

4C.5 Solar Access n/a There will be no change to the existing solar access as a result of the proposed alterations and additions. There will be no 
change to the building envelope that would affect the solar access to the existing dwelling house.  

4C.6 Natural Ventilation n/a There will be no change to the existing natural ventilation as a result of the proposed alterations and additions. The 
installation of glass sliding stacker doors will continue to provide for natural, cross ventiliation.  

4C.7 Ancillary facilities n/a There will be no change to the ancillary facilities as a result of the proposed alterations and additions. 

4C.8 Fencing n/a There will be no change to the existing fencing as a result of the proposed alterations and additions. 

4C.9 Waste Management Yes This is addressed in Section 3.1 of this SEE and a waste management plan is provided at Appendix 3. 

4C.10 Materials and Finishes Yes The external materials and finishes of the proposed alterations and additions will complement the existing building. The 
external wall proposed on the southern side of the existing outdoor area will be constructed of high quality and durable 
materials and finishes that blend with the existing built form. 
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KDCP Provision Comply? Comment  

Section C – General Requirements  

Section C - Part 21 - General Site Design  

21.1 Earthworks and Slope Yes There will be no change to the existing building envelope as a result of the proposed alterations and additions. The 
proposed alterations and additions are contained within the existing building envelope.  

Works are confined to the construction of the full height wall to the southern elevation of the existing outdoor area and the 
relocation of the steps leading from the outdoor area to the exisitng private open space.   

The proposed development does not involve site regrading or excavation.  

21.2 Landscape Design Yes  The proposed development will continue to make a postivie contribution to the landscape character of Ku-ring-gai.  

All existing vegetation and landscaping will not be impacted by the proposed development. 

Section C - Part 22 – General Access and Parking  

22.1 to 22.8 Yes The proposed development has been reviewed against this chapter of the DCP. 

There will be no changes to the existing general access and parking arrangements. 

Section C - Part 23 – General Building Design and Sustainability  

23.1 to 23.9 Yes The proposed development has been reviewed against this chapter of the DCP and Section 4 – 4C Building Design and 
Sustainability.  

There will be no changes to the existing general building design and sustainability. The proposed alterations and additions 
to the existing outdoor area of the existing principal dwelling house will not result in any adverse impact on the local 
amenity and the quality streets and public areas.  
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KDCP Provision Comply? Comment  

The external materials and finishes of the proposed alterations and additions will be of high quality and complement the 
existing dwelling.  

In addition to this, refer to Section 4 - 4C Building Design and Sustainability above and Waste Management Plan provided at 
Appendix 3. 

Section C - Part 24 – Water Management 

24A to 24F.1 Yes The proposed development has been reviewed against this chapter of the DCP.  

There will be no changes to the existing water management for the existing dwelling house and secondary dwelling. 

Section C - Part 25 – Waste Management 

25A to 25B.2 Yes The proposed development has been reviewed against this chapter of the DCP. No adverse impacts are anticipated with 
respect to waste handling during either construction or the ongoing use of the dwelling. 

There will be no changes to the existing waste management for the existing principal dwelling and secondary dwelling. 

A Waste Management Plan is provided at Appendix 3. 
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4.5 Likely Impacts 
As discussed in this SEE, the likely impacts of the proposed development are considered to be minor 
in nature.  The proposed alterations and additions will result in minimal change to the overall 
appearance of the principal existing principal dwelling house.  There are no changes proposed to the 
height, roof line or building envelope.  The purpose of the proposal is simply to facilitate the ability 
to enclose the existing outdoor area to improve its functionality and usability.  Further, the proposal 
will not result in any intensification of the existing residential land use.  

There are no environmental impacts to either the natural and built environments.  There are no 
social or economic impacts arising from the proposal requiring further consideration. Accordingly, no 
further assessment is required.  

4.6 Suitability of the Site 
The subject site is considered suitable for the proposed development for the following reasons: 

 The scale and intensity of the proposed development (that is, minor alterations and 
additions) are consistent with the existing built form on the site and adjoining properties; 

 The proposed development is compatible with the long standing residential use of the land; 
 The likely impacts of the proposal on the surrounding environment will be minimal and 

inconsequential.   
 The proposal is generally compliant with the statutory planning framework applicable to the 

site and intended use.   

4.7 The Public Interest 
Pursuant to case law of Ex Gratia P/L v Dungog Council (NSWLEC 148), the question that needs to be 
answered is “Whether the public advantages of the proposed development outweigh the public 
disadvantages of the proposed development”.  

There are no unreasonable impacts that will result from the proposed development and it will 
maintain the character of the local area in terms of scale, materiality and built form.  Therefore, the 
benefits of approving will have an overall public benefit and therefore approval is thought to be in 
the public interest. 
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5 Conclusion 
This report provides an assessment of the proposed alteration and additions to the existing principal 
dwelling house in accordance with the provisions of S.4.15 of the EP&A Act 1979.  In this respect this 
report has addressed all relevant environmental planning instruments including Ku-ring-gai LEP 2015 
and relevant guidelines including the Ku-ring-gai DCP 2024. 

In evaluating the proposed development against the relevant statutory planning framework 
applicable to the site and proposed development, it is evident that the likely impacts of the 
proposed development will be acceptable.  Additionally, in considering the environmental 
characteristics of the site and scale the proposed development, the site can suitably accommodate 
the proposal.  

On this basis the proposal is considered to be in the public interest and can be approved.   
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DEVELOPMENT APPLICATION 

 

  

SUMMARY SHEET 

 

REPORT TITLE: 1 RUSSELL AVENUE, LINDFIELD - DEMOLITION OF EXISTING 
STRUCTURES AND CONSTRUCTION OF A RESIDENTIAL 
FLAT BUILDING WITH BASEMENT CARPARKING AND 
ASSOCIATED WORKS 

ITEM/AGENDA NO: GB.2 

    
 

APPLICATION NO: eDA0313/25 

ADDRESS: 1 Russell Avenue, Lindfield 

WARD: Roseville  

DESCRIPTION OF 
PROPOSAL: 

Demolition of existing dwelling and construction of a residential flat 
building with basement car parking and associated works 

APPLICANT: PSI Architects Pty Ltd 

OWNER: Salerno Holdings Pty Ltd 

DATE LODGED: 27 June 2025 

SUBMISSIONS: 4 submissions  

ASSESSMENT 
OFFICER: 

Brodee Gregory  

RECOMMENDATION: Refusal  

 

KLPP REFERRAL 
CRITERION: 

Departure from a development standard in excess of 10% and 
sensitive development to which Chapter 4 (Design of Residential 
Apartment Development) of SEPP (Housing) 2021 applies. 

w 
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PURPOSE OF REPORT 
 
To determine Development Application No eDA0313/25 for demolition of existing dwelling and 
construction of a residential flat building with basement car parking and associated works.  
 
This application is reported to the Ku-ring-gai Local Planning Panel in accordance with the 
Minister’s Section 9.1 Local Planning Panels Direction, as it: 
 
(a) is sensitive development to which Chapter 4 (Design of Residential Apartment 

Development) of SEPP (Housing) 2021 applies and 
 

(b) proposes departures from development standards in excess of 10%.  
 

RECOMMENDATION 
 
THAT the Ku-ring-gai Local Planning Panel exercising the functions of Ku-ring-gai Council, as the 
consent authority, pursuant to Section 4.16 of the Environment Planning and Assessment Act 
1979, refuse development consent to eDA0313/25 for demolition of existing dwelling and 
construction of a residential flat building with basement car parking and associated works on land 
at 1 Russell Avenue, Lindfield for the reasons provided in the Development Assessment Report 
(Attachment A1).  
 
 
 
 
 
Brodee Gregory 
Executive Assessment Officer 

 
 
 
 
Selwyn Segall 
Team Leader - Development Assessment 

 
 
 
 
Shaun Garland 
Acting Director Development and Regulation 

 

  
 
 
Attachments: A1⇩ Development Assessment Report  2025/237698 
 A2⇩ Location Sketch  2025/309791 

 A3⇩ Zoning Sketch  2025/309788 

 A4⇩ Architectural Plans  2025/257761 

 A5⇩ Landscape Plans  2025/199430 

 A6⇩ Stormwater Plans  2025/203107 

 A7⇩ Clause 4.6 Variation Request - Number of storey control  2025/257760 

 A8⇩ Clause 4.6 Variation Request - Building height  2025/199441 

 A9⇩ Clause 4.6 Variation Request - Minimum allotment 
dimensions 

 2025/199439 

 A10⇩ Clause 4.6 Variation Request - Floor Space Ratio  2025/257762 

 A11⇩ Statement of Facts and Contentions  2025/351046 
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PURPOSE OF REPORT 
 
To determine Development Application No eDA0313/25 for demolition of the existing 
dwelling and construction of a residential flat building with basement car parking and 
associated works.  
 
The application is reported to the Ku-ring-gai Local Planning Panel in accordance with the 
Minister’s Section 9.1 Local Planning Panels Direction, as it: 
 
(a) is sensitive development to which Chapter 4 (Design of Residential Apartment 

Development) of SEPP (Housing) 2021 applies, and 
 

(b) involves departures to numerical development standards of more than 10%.   

 
INTEGRATED PLANNING AND REPORTING 
 
Places, Spaces & Infrastructure 
 

Community Strategic Plan 
Long Term Objective 

Delivery Program 
Term Achievement 

Operational Plan  
Task 

P2.1 A robust planning 
framework is in place to deliver 
quality design outcomes and 
maintain the identity and 
character of Ku-ring-gai. 

Applications are assessed in 
accordance with state and local 
plans. 
 

Assessments are of a 
high quality, accurate 
and consider all relevant 
legislative requirements. 
 

 

EXECUTIVE SUMMARY 

 
Issues Minimum site dimensions 

Landscape area  

Building height 

Number of storeys 

Floor Space Ratio 

Building setbacks and separation 

Deep soil zones 

Response to site topography 

Residential amenity 

Desired future character 

Tree impacts 

Landscape design and canopy tree 

planting  

Site analysis 

Basement design 

Driveway access 

Bicycle parking 
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Insufficient information  

Flooding and stormwater 
 

 

Submissions First notification period: 3  

Second notification period: 1  
 

 

Land and Environment Court Yes - Deemed Refusal 
 

 

Recommendation Refusal 

 

HISTORY 
 
Site history 
 
The site has a history of low-density residential use. 
 
Previous applications history 
 
A Pre-DA consultation was not undertaken with Council for the proposed development. 
 

Council’s records show previous applications relating to the site as follows:  
 

Type Application  Description  Decision  Date 

PreLodge PRE0115/13 Residential Flat Building 
(Affordable Rental Housing) 

Completed 20/09/2013 

DA DA0375/14 Demolition of the existing 
dwelling and construct a 
residential flat building 
(affordable housing) 
consisting of 12 units, 
landscaping, basement 
parking and associated 
works 

Approved 
(LEC)  

18/07/2018 

DA DA0286/18 Development Application to 
amend DA0375/14 
(approved by the Land and 
Environment Court 
Proceedings No.11186 of 
2015) to increase the total 
number of units from 10 to 
14 

Approved 
(LEC) 

14/05/2019 

 

Current Development Application History 
 

Date Action 

11/06/2025 State Environmental Planning Policy (Housing) 2021 was amended 
pursuant to Ku-ring-gai Local Environmental Plan (Housing) (Map 
Amendment No 1).  

13/06/2025 Ku-ring-gai Local Environmental Plan (Housing) (Map Amendment 
No. 1) commenced when it was published on the NSW Legislation 
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Website. Under the amendment, the subject site is not mapped 
within a Transport Oriented Development area.  

18/06/2025 The Development Application was lodged on the NSW Planning 
Portal (PAN-545905). 

27/06/2025 The Development Application was accepted by Council. 
 

17/07/2025 – 
18/08/2025 

The application was notified to neighbouring property owners for a 
period of 30 days. In response, three submissions were received.  
 

6/08/2025 A letter was sent to the applicant advising that the proposed 
development had been incorrectly lodged under Chapter 5 
(Transport Oriented Development) provisions of State 
Environmental Planning Policy (Housing) 2021 [SEPP Housing] 
and that consent could not be granted under these provisions. 
 

18/06/2025 The application documentation was amended to reflect the 
development being lodged pursuant to Chapter 6 (Low and Mid 
Rise Housing) of SEPP Housing.  
 

27/08/2025 – 
10/09/2025 

The application was re-notified for a period of 14 days. One further 
submission was received which reiterated the concerns raised 
previously. 
 

 
Land and Environment Court appeal history 
 
There is a current Class 1 appeal against the deemed refusal of the subject Development 
Application, which was filed with the Land and Environment Court (Court) on 19 September 
2025. The Statement of Facts and Contentions (SOFAC) was filed with the Court on 20 
October 2025 (Attachment 11). 
 

THE SITE  
 

 
Figure 1: Aerial photograph of subject site and surrounding properties 
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Site description 
 
The site is legally described as Lot B in DP 412764 and is known as No. 1 Russell Avenue, 
Lindfield (Figure 1). The site is situated at the intersection of Russell Avenue and Lindfield 
Avenue and is located on the southern (high) side of Russell Avenue and the eastern (low) 
side of Lindfield Avenue. Russell Avenue is classified as the primary street frontage.  
 
The site is an irregular shaped allotment with a depth of 44.52 metres. The site has a 
variable width of between 16.47 metres and 33.82 metres. The site area is not identified on 
the site survey but is detailed in the application documentation as 1,131.3m2.  
 
The site is gently sloping with a fall of approximately 3 metres from its south-western corner 
to its north-eastern corner. 
 
Development currently on the site comprises a dilapidated single storey dwelling house 
located in the south-western part of the site. A bitumen area exists in the northern part of the 
site. A low masonry retaining wall exists along both site frontages.  
 
Vehicular access to the site is via an existing crossover from Lindfield Avenue. 
 

Constraint: Application: 

Visual character study category 1920-1945 

Easements/rights of way No 

Heritage Item - Local No 

Heritage Item - State No 

Heritage conservation area No. 

Within 100m of a heritage item Yes – No. 5 Middle Harbour Road, No. 19 
Russell Avenue, Lindfield Station and No. 
1-5 Tryon Road (‘St Albans Church’)  

Bush fire prone land No 

Natural Resources Biodiversity No 

Natural Resources Greenweb No 

Natural Resources Riparian No 

Within 25m of Urban Bushland No 

Contaminated land No 

Flood Hazard Map Yes – Hazard Category – Low  

 
Surrounding development 
 
The site is in the vicinity of the Lindfield Local Centre and there are a variety of land uses in 
the locality (Figure 2). The subject site and the three adjoining properties at 4-10 Middle 
Harbour Road, to the south are zoned R3 Medium Density Residential. These properties 
currently support single dwelling houses.  
 
Land to the east of the R3 Medium Density Residential is zoned R2 Low Density Residential. 
The land is currently occupied by single dwelling houses. Directly adjoining the subject site 
to the east is No. 3 Russell Avenue. Development on this site comprises a single storey 
dwelling house with ancillary development.  
 
To the north of the subject site, across Russell Avenue, is land zoned R4 High Density 
Residential. This land is currently occupied by a residential flat building at Nos. 2-6 Russell 
Avenue and a multi-dwelling housing development at Nos. 8-10 and 12-18 Russell Avenue. 
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To the west of the site is the North Shore railway corridor. To the north-west is land zoned 
E1 – Local Centre, which supports commercial development.    
 
The site is impacted by the 1% AEP (Annual Exceedance Probability) overland flow (Figure 
3). 
 

 
Figure 2: Zoning extract showing land uses surrounding the site  

 

 
Figure 3: Excerpt from Council’s flood mapping showing the 1% AEP overland flow in blue 

 
Strategic context: 
 
The site is not located within a Transport Oriented Development (TOD) Area pursuant to Ku-
ring-gai Local Environmental Plan (Housing) (Map Amendment No. 1) which was made on 
11 June 2025. 
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Under Council’s exhibited Alternative TOD scenario, the site is proposed to be zoned R4 
High Density Residential (Figure 4). Under the Alternative TOD scenario, the site has a 
maximum building height of 29 metres and a maximum Floor Space Ratio (FSR) of 1.8:1 
(Figures 5 and 6).  
 

 
Figure 4: Proposed zoning under Alternative TOD  

 

 
Figure 5: Proposed building height under Alternative TOD  
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Figure 6: Proposed FSR under Alternative TOD  

 
Several Development Applications have been lodged in the vicinity of the site under the 
Transport Oriented Development (TOD) provisions of SEPP Housing. These include 
Development Application No. eDA0219/25 at Nos. 24-26 Russell Avenue and eDA0182/25 
at Nos. 5-7 Middle Harbour Road. Class 1 Appeals have been lodged for these development 
applications, with the NSW Land and Environment Court.    
 
A State Significant Development (SSD) Application has been lodged for No. 24-28 Middle 
Harbour Road (SSD-82548708) and is currently under assessment by the Department of 
Planning and Environment.  

 
THE PROPOSAL 
 
The application proposes demolition of the existing dwelling house and ancillary structures 
and construction of a residential flat building. The proposed residential flat building includes: 
 

i. three storeys of basement including: 
 

-  34 x resident parking spaces (5 x accessible spaces) 
-  7 x visitor parking spaces 
-  resident storage areas 
-  pump room 
-  air conditioning plant 
-  bulky waste area 
-  waste room 
-  motorbike parking 
-  30 x bicycle storage racks  

ii. nine storeys of residential units containing 28 units in total with the following unit mix: 
-  1 x one bedroom units 
-  11 x two bedrooms units 
-  14 x three bedrooms units 
-  2 x four bedrooms units 

iii. rooftop communal open space including swimming pool and spa, accessible water-
closet and pool pump room  

iv. rooftop mechanical plant room  
v. vehicular access from Russell Avenue 
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vi. pedestrian access from Lindfield Avenue 
vii. stormwater works including an on-site detention tank and rainwater tank beneath the 

driveway  
viii. landscaping works  
 
All apartments are designed as Platinum level units under the Livable Housing Guidelines. 
Five apartments (Unit 04, Unit 08, Unit 12, Unit 18 and Unit 20) are identified as being 
‘adaptable units’ on the architectural plans and within the submitted Access report.  
 
The proposed development includes six ‘affordable’ dwellings under the provisions of 
Chapter 2 of State Environmental Planning Policy (Housing) 2021. The proposed affordable 
apartments are Unit 01, Unit 04, Unit 05, Unit 07, Unit 08 and Unit 16.  
 
External finishes for the proposed development include face-brick and rendered brickwork 
with metal cladding and palisades to the balconies.  
 
The application involves removal of five trees located on the site. 
 

CONSULTATION 
 
Community  
 
In accordance with Appendix 1 of the Ku-ring-gai Community Participation Plan, owners of 
surrounding properties were given notice of the application. In response, submissions from 
the following were received. 
 

1. C.Ong – No. 5 Russell Avenue, Lindfield  
2. Y. Wang and Y. Huang – No. 3 Russell Avenue, Lindfield  
3. J. Chu – No. 9 Russell Avenue, Lindfield  

 
The submissions raised the following issues: 
 
Hazards to vehicles/pedestrians at intersection of Russell Avenue and Lindfield 
Avenue; dangers arising from drivers performing ‘u-turns’ to find parking 
 
Council is finalising design work for the street upgrade of Lindfield Avenue and Tryon Road. 
Council’s Strategic Traffic Engineer has reviewed the proposed development and has raised 
concerns in relation to conflict between the proposed driveway location and the planned 
upgrades. This issue forms a recommended reason for refusal. 
 
Stormwater impacts to adjoining properties including No. 3 Russell Avenue  
 
The proposed stormwater design does not satisfy the requirements of Clause 6.5 of the Ku-
ring-gai Local Environmental Plan (KLEP) and Part 24 of the Ku-ring-gai Development 
Control Plan (KDCP) with respect to stormwater management. This issue forms a 
recommended reason for refusal. 
 
Houses becoming derelict due to Housing reforms and likely redevelopment  
 
The course of urban renewal is not a matter for consideration under section 4.15 of the 
Environmental Planning and Assessment Act 1979. 
 
Excessive building height 
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A maximum building height of 22 metres applies under SEPP Housing, although affordable 
housing provisions under Section 16(3), Chapter 2 of SEPP Housing, allow an additional 
building height of 30% or 6.6 metres, resulting in a maximum building height of 28.6 metres. 
The proposed development has a height of 30.9 metres which does not comply with this 
development standard. A Clause 4.6 variation request has been submitted in support of the 
variation however it does not reference the correct provisions of the SEPP and therefore 
cannot be supported. This issue forms a recommended reason for refusal. 
 
Overshadowing impacts to neighbouring properties including No. 3 Russell Avenue 
(living areas and bedrooms) – non-compliance with KDCP requirements 
 
The proposed development maintains 3 hours solar access to the living room and primary 
areas of private open space to existing adjoining properties including No. 3 Russell Avenue. 
However, solar modelling has not been provided to demonstrate that the proposed 
development will not hinder the development potential of adjoining properties. This issue 
forms part of a recommended reason for refusal.  
 
Noise impacts from rooftop pool, communal open space  
 
The submitted Noise Impact Assessment, prepared by Rodney Stevens Acoustic dated 6 
June 2025, considers impacts from the proposed rooftop pool and provides 
recommendations in relation to maximum number of users and hours of use. A condition 
concerning maximum number of uses would not be practical as it would be difficult to 
enforce. However, a condition of consent restricting the hours of use could be included in the 
event of an approval.  
 
Noise impacts from mechanical plant have not been assessed   
 
The noise impact assessment states that a further acoustic survey would be required by an 
acoustic consultant once mechanical plant schedules have been finalised. Conditions of 
consent could be included in the event of an approval requiring amended expert 
documentation limiting, at all times, noise impacts from mechanical plant, prior to issue of 
the Construction Certificate.  
 
Inconsistencies in noise impact assessment including references to a proposed child- 
care centre  
 
It is agreed that the noise impact assessment contains inconsistencies – incorrect 
references. This issue forms a recommended reason for refusal.  
 
Inconsistency with revised TOD scheme 
 
Council’s exhibited Alternative TOD scheme includes the subject site within the TOD area 
with a maximum building height of 29 metres and a maximum Floor Space Ratio (FSR) of 
1.8:1. The proposed building height of 30.9 metres and FSR of 2.918:1 exceeds both these 
proposed development standards.  
 
Scale of development is inconsistent with zoning  
 
The site is zoned R3 Medium Density Residential which does not ordinarily permit residential 
flat buildings. However, the site is subject to an additional permitted use (APU) under 
Schedule 1 of the KLEP, which permits residential flat buildings on the subject site.  
 
The current development standards applying to the site under the KLEP permit a maximum 
building height of 11.5 metres and a maximum FSR of 0.85:1. Irrespective of these 
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development standards, the provisions of State Environmental Planning Policy – Housing 
(SEPP Housing) apply to the site, which override the local controls and permits a maximum 
building height of 28.6 metres and a maximum FSR of 2.86:1.  
  
Lack of articulation and modulation as required by KDCP controls 
 
The proposed development includes large areas of unrelieved wall and does not comply with 
the articulation requirements of Part 7C.6 of Ku-ring-gai Development Control Plan (KDCP). 
This issue forms a recommended reason for refusal.  
 
Building setbacks – non-compliances with KDCP 
 
Control 1 of Part 7A.3 of KDCP requires minimum building setbacks of 10 metres from both 
street frontages. The objectives of this requirement are to ensure buildings are in a garden 
setting by providing sufficient area for effective deep soil zones. The proposed development 
is set back 6.4 metres from northern primary frontage and 3.9 metres from the western 
secondary frontage and does not meet the requirements or objectives of Part 7A.3. This 
issue forms a recommended reason for refusal. 
 
Privacy impacts to No. 3 Russell Avenue – living areas and bedrooms and rear yard 
 
The proposed development does not meet the minimum building separation requirements 
under Objective 3F-1 of the ADG, nor does it meet the minimum building setback 
requirements under Part 7A.3 of KDCP resulting in likely privacy impacts. This issue form a 
recommended reason for refusal.  
 
Insufficient deep soil – non-compliance with KDCP  
 
Control 1 of Part 7A.6 of KDCP requires a minimum deep soil area of 40% of the site. The 
proposed development includes a deep soil area of 5.72% of the site area and does not 
comply with the objectives of this control. Consequently, this issue forms part of a 
recommended reason for refusal. 
 
Removal of significant trees 
 
The proposal does not involve the removal of any significant trees, however it will likely 
result in adverse impacts to Tree 3 Jacaranda mimosifolia (Jacaranda) which is proposed for 
retention. The detrimental impact to this tree forms a recommended reason for refusal.  
 
Insufficient on-site parking provided 
 
The proposed number of residential car parking spaces meets the minimum requirements of 
SEPP Housing and Ku-ring-gai Development Control Plan (KDCP).  
 
Inconsistency with neighbourhood character  
 
The proposed development does not maintain the local character as it does not provide 
sufficient deep soil area failing provide an appropriate garden setting reflective of the scale 
of the proposed development. Additionally, the proposal does not comply with several of 
Council’s design requirements, as discussed in the report. These issues form recommended 
reasons for refusal.  
 
Inadequate waste management facilities (location and screening)  
 
The proposed development includes a waste and recycling storage room within Basement 
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Level 01, as well as a bulky waste storage room. The location of the proposed waste storage 
rooms meets the requirements of Part 25 of KDCP.   
 
Internal Referrals 
 
Urban Design  
 
Council’s Urban Design Consultant has reviewed the proposed development and raised 
concerns with inadequate site analysis, building setbacks and separation, residential 
amenity, inconsistency with desired future character, sustainability, site analysis, 
architectural plans, buildability and Design Verification Statement. These issues are agreed 
and form part of the recommended reasons for refusal.  
 
Landscaping 
  
Council’s Senior Landscape and Tree Assessment Officer has reviewed the proposed 
development and raised concerns with minimum landscape and deep soil provision, impacts 
to retained trees and landscape design. These issues are agreed and form recommended 
reasons for refusal.  
 
Engineering 
 
Council’s Consultant Stormwater Engineer has reviewed the proposed development and has 
raised concerns in relation to flooding and stormwater management. These issues are 
agreed and form part of the recommended reasons for refusal.  
 
Operations 
 
Council’s Drainage Engineer has reviewed the proposed development and has raised 
concerns in relation to flooding and stormwater management. These issues are agreed and 
form part of the recommended reasons for refusal. 
 
Strategic Traffic Engineer 
 
Council’s Strategic Traffic Engineer has reviewed the proposed development and has raised 
concerns in relation to basement and driveway design, and bicycle storage. These issues 
are agreed and form part of the recommended reasons for refusal.   
 
Building  
 
Council’s Senior Building Surveyor has reviewed the proposed development and has raised 
no objections, subject to the inclusion of conditions concerning access and fire safety. These 
conditions are agreed and would be included if the application were recommended for 
approval.  

 
External Referrals 
 
Sydney Trains  
 
The application was referred to Sydney Trains in accordance with Section 2.99 of State 
Environmental Planning Policy (Transport and Infrastructure) 2021. The following comments 
were received:  
 

[Reference is made] to Council’s referral via the NSW Planning Portal 
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requesting concurrence for the above Development Application (DA) in 
accordance with Section 2.99 of the State Environmental Planning Policy 
(Transport and Infrastructure) 2021 (Transport and Infrastructure SEPP).  
 
Council is advised that TfNSW, via Instruments of Delegation, has been 
delegated to act as the rail authority for the heavy rail corridor operated by 
Sydney Trains (including infrastructure), and to process the concurrence for this 
Development Application.  
 
As such, TfNSW (as Rail Authority) advises that the proposed development has 
been assessed in accordance with the requirements of Section 2.99(4) of the 
Transport and Infrastructure SEPP being:  
 
a) the potential effects of the development (whether alone or cumulatively with 

other development or proposed development) on: 
i. the safety or structural integrity of existing or proposed rail 

infrastructure facilities in the rail corridor, and  
ii. the safe and effective operation of existing or proposed rail 

infrastructure facilities in the rail corridor, and  
b) what measures are proposed, or could reasonably be taken, to avoid or 

minimise those potential effects.  
 
We have taken the above requirements into consideration and have decided to 
grant concurrence to the development proposed in Development Application 
eDA0313/25 subject to Council imposing the operational conditions as written in 
Attachment A that will need to be complied with.  

 
The recommended conditions would be included if the application were recommended for 
approval.  
 

STATUTORY PROVISIONS 
 
State Environmental Planning Policy (Resilience and Hazards) 2021 - Chapter 4 
Remediation of land 
 
The provisions of Chapter 4 require Council to consider the potential for a site to be 
contaminated. The subject site has a history of low-density residential use and as such, it is 
unlikely to contain any contamination, and further investigation is not warranted in this case.  
 
State Environmental Planning Policy (Transport and Infrastructure) 2021 – Division 15 
Railways 
 
Section 2.99 of State Environmental Planning Policy (Transport and Infrastructure) 2021 
requires the consent authority to give written notice of the application to the rail authority 
where the application involves ground penetration to a depth of 2 metres within 25 metres of 
the rail corridor. Accordingly, the subject application was referred to Sydney Trains and the 
response is detailed above. 
 
State Environmental Planning Policy (Sustainable Buildings) 2022 – Chapter 2 
Standards for residential development – BASIX  
 
A valid BASIX certificate has been submitted and the proposal is consistent with commitments 
identified in the certificate. As per the requirements of Clause 2.1(5) the consent authority is 
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satisfied that the application includes information in which the embodied emissions attributable 
to the development have been quantified. 
 
State Environmental Planning Policy (Housing) 2021 
 
SEPP Housing contains several principles including the promotion of the planning and 
delivery of housing in locations where it will make good use of existing and planned 
infrastructure and services. 
 
The subject application seeks development consent for a residential flat building on land that 
is zoned R3 High Density Residential. The site is located within the ‘Low and Mid Rise Area’ 
as defined in Chapter 6, being land within 400 metres walking distance of the public 
entrance to Lindfield Railway Station. Additionally, the subject application seeks to provide 
in-fill affordable housing under Chapter 2, more than the minimum affordable housing 
requirements under Chapter 6.  
 
The relevant sections of Chapters 2, 4 and 6 of SEPP Housing are considered below-  
 
Chapter 2 – Affordable housing 
 
The subject application proposes a residential flat building which is permitted under 
Schedule 1 of KLEP and Chapter 5 of SEPP Housing.  
 
The affordable housing component of the development is 15.4% satisfying the minimum 
10% requirement prescribed under Section 15C of SEPP Housing. Nonetheless, the 
applicant has not demonstrated that the affordable housing component will be managed by a 
registered community housing provider as required by Section 21 of the SEPP. This issue 
forms a recommended reason for refusal.  
 
The affordable housing requirements for additional FSR and building height as well as the 
non-discretionary development standards are discussed in the table below –  
 

Development standard Proposed Complies 

S 16 (1) - Affordable housing 
requirements for additional floor space 
ratio 
Maximum permissible floor space - 2.5:1 
plus additional 30% (based on minimum 
affordable housing component) 

 
 

The subject site is 
subject to a 
maximum FSR of 
2.2:1.  
 
Under the 
provisions of 
Section 16(1), the 
site is eligible for 
additional gross 
floor area (GFA) of 
up to 30%. The site 
is therefore subject 
to a maximum FSR 
of 2.86:1 
(3,235.51m2 GFA), 
subject to provision 
of additional 
affordable housing 
GFA.  
 

NO 
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Development standard Proposed Complies 

The proposal 
includes 501m2 of 
affordable housing 
which complies 
with the minimum 
requirement of 
10% of GFA. 
However, the 
proposal has a 
total GFA of 
3,301.2m2 (FSR 
2.91.1) which does 
not comply with the 
development 
standard.  
 
A Clause 4.6 
variation request 
has been provided 
and is considered 
below.  
 

S 16 (3) – Maximum permissible building 
height  
Maximum permissible building height (RFB_ 
- 22 metres plus same % as the additional 
floor space permitted under (1) 

The site is subject 
to a maximum 
building height of 
22 metres.  
 
Under the 
provisions of 
Section 16(3), the 
site is subject to an 
additional building 
height of 30% (6.6 
metres), resulting 
in a maximum 
building height of 
28.6 metres. 
 
The proposed 
development has a 
building height of 
30.9 metres and 
does not comply 
with the 
development 
standard.  
 
A Clause 4.6 
variation request 
has been provided 
and is considered 
below.  
 

NO 
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Development standard Proposed Complies 

S 19 - Non-discretionary development standards—the Act, s 4.15 

Site area – 450m2 (minimum)  Site area is 
1,131.3m2. 

YES 

Minimum landscape area, the lesser of –  
(i)  35m2 per dwelling, or 
(ii)  30% of the site area, 

The proposal 
provides a 
landscape area of 
108.6m2 
representing 9.6% 
of the site area.  

NO 
 
 
 
 

Car parking 

Number of parking spaces for dwellings 
used for affordable housing— 
(i)  for each dwelling containing 1 
bedroom—at least 0.4 parking spaces, 
(ii)  for each dwelling containing 2 
bedrooms—at least 0.5 parking spaces, 
(iii)  for each dwelling containing at least 3 
bedrooms— at least 1 parking space, 
 

5 spaces are 
proposed for 9 
affordable 
dwellings (1 x 1 
bedroom and 8 x 2 
bedroom).  

YES 

Number of parking spaces for dwellings 
not used for affordable housing –  
(i)  for each dwelling containing 1 
bedroom—at least 0.5 parking spaces, 
(ii)  for each dwelling containing 2 
bedrooms—at least 1 parking space, 
(iii)  for each dwelling containing at least 3 
bedrooms—at least 1.5 parking spaces, 

29 spaces are 
proposed for 19 
market dwellings (3 
x 3 bedroom and 
16 x 3+ bedroom).   

YES 

Minimum internal area – as per ADG See ADG table YES 

S 20 – Design requirements 
The design of the residential development is 
compatible with –  
(a)  the desirable elements of the character 
of the local area, or 
(b)  for precincts undergoing transition—the 
desired future character of the precinct. 

The design of the 
development is not 
compatible with the 
existing or desired 
local character of 
the area.  

NO 

S 21 -   Must be used for affordable 
housing for at least 15 years 
If providing affordable housing component 
under section 16, 17 or 18 and the 
affordable housing component will be 
managed by a registered community 
housing provider 
 

Details of the 
registered housing 
provider have not 
been provided. 

NO 

 
Chapter 4 – Design of residential apartment development  
 
The proposed development does not achieve the aims of this chapter because of the 
unsatisfactory built form and aesthetics of the building and consequential impacts on the 
streetscape, as discussed within the report.  
 
Consideration is given below to the quality of the design of the residential apartment 
development when evaluated in accordance with the design principles set out in Schedule 9 
of SEPP Housing –  
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1   Context and neighbourhood character 
 
The proposed development does not appropriately respond to context, as detailed by 
Council’s Urban Design Consultant.  
 
2   Built form and scale 
 
The proposed development includes insufficient building setbacks which will hinder the 
provision of equitable building separation with adjoining sites. Additionally, the proposed 
height and FSR are excessive and not supported by well-founded Clause 4.6 variation 
requests.  
 
3   Density 
 
The development fails to comply with the maximum FSR development standard provided by 
SEPP Housing.  
 
4   Sustainability 
 
Passive thermal design measures could be improved through the provision of on-site power 
generation and storage, charging for electric vehicles, ceiling fans to bedrooms, and 
decarbonisation of energy supply (gas should be avoided for cooking, hot water and 
heating).  
 
5   Landscape 
 
The proposed development includes insufficient landscaped area and insufficient deep soil 
zone area to support the provision of canopy trees.  
 
6   Amenity 
 
More design attention should be given to facades impacted by noise and pollution from the 
railway and heavy vehicles along Lindfield Avenue. Acoustic treatments to this façade would 
also assist in reducing heat loads to this façade, as no shading protection is proposed.  
 
Only one lift is proposed to service ten residential levels and three basement levels, which is 
likely to result in long wait times. Amenity would be improved through the provision of an 
additional lift.  
 
7   Safety 
 
Only one fire stair is proposed. Clarification is required as to whether an additional fire stair 
is required.  
 
8   Housing diversity and social interaction 
 
The proposed development includes a mix of apartment types and an area of communal 
open space which will facilitate social interaction.  
 
9   Aesthetics 
 
As noted by Council’s Urban Design Consultant, the eastern and southern elevations include 
significant areas of blank walls which impact negatively on the streetscape and residential 
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amenity. Further, the development relies on an excessive use of rendered wall surfaces 
which is likely to weather poorly over time.  
 
Consideration is also given in the table below to the Apartment Design Guide.  
 

ADG COMPLIANCE TABLE 

 Guideline Compliance 

Objective 3A-1 
Site analysis illustrates that design decisions have been based 
on opportunities and constraints of the site conditions and their 
relationship to the surrounding context 
 

NO 

Objective 3B-1 
Building types and layouts respond to the streetscape and site 
while optimising solar access within the development 
 

NO 

Objective 3B-2 
Overshadowing of neighbouring properties is minimised during 
mid-winter 
 

NO 

Objective 3C-1 
Transition between private and public domain is achieved 
without compromising safety and security 
 

YES 

Objective 3C-2 
Amenity of the public domain is retained and enhanced 
 

YES 

Objective 3D-1 
An adequate area of communal open space is provided to 
enhance residential amenity and to provide opportunities for 
landscaping 
 

YES 

Design criteria 

1 Communal open space has a minimum area equal to 25% 
of the site (see figure 3D.3) 
 

2 Developments achieve a minimum of 50% direct sunlight to 
the principal usable part of the communal open space for a 
minimum of 2 hours between 9 am and 3 pm on 21 June 
(mid-winter) 
 

 

YES 
 
 
YES 

Objective 3D-2 
Communal open space is designed to allow for a range of 
activities, respond to site conditions and be attractive and 
inviting 
 

YES 

Objective 3D-3 
Communal open space is designed to maximise safety 
 

YES 

Objective 3E-1 
Deep soil zones provide areas on the site that allow for and 
support healthy plant and tree growth. They improve residential 
amenity and promote management of water and air quality 
 

NO 
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ADG COMPLIANCE TABLE 

 Guideline Compliance 

Design criteria 

Deep soil zones are to meet the following minimum 
requirements: 
 
Site area Minimum 

dimensions 
Deep soil zone (% 
of site area) 

650m2 - 1,500m2 3 metres 2% 
 

 

NO 

Objective 3F-1 
Adequate building separation distances are shared equitably 
between neighbouring sites, to achieve reasonable levels of 
external and internal visual privacy 
 

NO 

Design criteria 

Separation between windows and balconies is provided to 
ensure visual privacy is achieved. Minimum required separation 
distances from buildings to the side and rear boundaries are as 
follows: 
 

Building 
height 

Habitable rooms 
and balconies 

Non-
habitable 
rooms 

Proposal 

up to 12m (4 
storeys) 

6 metres 3 metres 3 metres 
(habitable 
rooms)  

up to 25m (5-8 
storeys) 

9 metres 4.5 metres 5.5 to 6 
metres 
(habitable 
rooms and 
balconies) 

over 25m (9+ 
storeys) 

12 metres 6 metres 6 metres 
(habitable 
rooms and 
balconies) 

    
Note: Separation distances between buildings on the same site should 

combine required building separations depending on the type of 
room (see figure 3F.2)  
Gallery access circulation should be treated as habitable space 
when measuring privacy separation distances between 
neighbouring properties 

 

NO 

Objective 3F-2 
Site and building design elements increase privacy without 
compromising access to light and air and balance outlook and 
views from habitable rooms and private open space 
 

NO 

Objective 3G-1 
Building entries and pedestrian access connects to and 
addresses the public domain 
 

YES 

Objective 3G-2 
Access, entries and pathways are accessible and easy to 
identify  
 

YES 
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ADG COMPLIANCE TABLE 

 Guideline Compliance 

Objective 3H-1 
Vehicle access points are designed and located to achieve 
safety, minimise conflicts between pedestrians and vehicles 
and create high quality streetscapes 
 

YES  

Design guidance 

Car park access should be integrated with the building’s overall 
facade. Design solutions may include:  
 

• the materials and colour palette to minimise visibility 
from the street  

• security doors or gates at entries that minimise voids in 
the facade  

• where doors are not provided, the visible interior reflects 
the facade design and the building services, pipes and 
ducts are concealed  
 

YES  

Objective 3J-1 
1 Car parking is provided based on proximity to public 

transport in metropolitan Sydney and centres in regional 
areas 
 

 

YES  

Design criteria 

1 For development on sites that are within 800 metres of a 
railway station or light rail stop in the Sydney Metropolitan 
Area the minimum car parking requirement for residents 
and visitors is set out in the Guide to Traffic Generating 
Developments, or the car parking requirement prescribed 
by the relevant council, whichever is less. The car parking 
needs for a development must be provided off street. 
 

 

YES 

Objective 3J-2 
Parking and facilities are provided for other modes of transport 
 

NO 

Objective 3J-3 
Car park design and access is safe and secure 
 

YES 

Objective 3J-4 
Visual and environmental impacts of underground car parking 
are minimised 
 

YES   

Objective 4A-1 
To optimise the number of apartments receiving sunlight to 
habitable rooms, primary windows and private open space 
 

YES 
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ADG COMPLIANCE TABLE 

 Guideline Compliance 

Design criteria 

1 Living rooms and private open spaces of at least 70% 
of apartments in a building receive a minimum of 2 
hours direct sunlight between 9 am and 3 pm at mid-
winter in the Sydney Metropolitan Area and in the 
Newcastle and Wollongong local government areas 
 

3 A maximum of 15% of apartments in a building receive 
no direct sunlight between 9 am and 3 pm at mid-winter  
 

 

YES  
 
 
 
 
 
YES  

Objective 4A-2 
Daylight access is maximised where sunlight is limited 
 

YES 

Objective 4A-3 
Design incorporates shading and glare control, particularly for 
warmer months 
 

NO 

Objective 4B-1 
All habitable rooms are naturally ventilated 
 

NO 

Objective 4B-3 
The number of apartments with natural cross ventilation is 
maximised to create a comfortable indoor environment for 
residents 
 

YES 

Design criteria 

1 At least 60% of apartments are naturally cross ventilated in 
the first nine storeys of the building. Apartments at ten 
storeys or greater are deemed to be cross ventilated only if 
any enclosure of the balconies at these levels allows 
adequate natural ventilation and cannot be fully enclosed 
 

2 Overall depth of a cross-over or cross-through apartment 
does not exceed 18 metres, measured glass line to glass 
line 
 

 

YES  
 
 
 
 
 
YES  

Objective 4C-1 
Ceiling height achieves sufficient natural ventilation and daylight 
access 
 

YES 

Design criteria 

Measured from finished floor level to finished ceiling level, 
minimum ceiling heights are: 

Minimum ceiling height for apartment 
and mixed use buildings 

Proposal 

Habitable rooms 2.7 metres 2.85 metres 
Non-habitable 2.4 metres  2.85 metres 
   

 

YES 

Objective 4C-2 
Ceiling height increases the sense of space in apartments and 
provides for well-proportioned rooms 
 

YES 
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ADG COMPLIANCE TABLE 

 Guideline Compliance 

Objective 4C-3 
Ceiling heights contribute to the flexibility of building use over 
the life of the building 
 

YES 

Objective 4D-1 
The layout of rooms within an apartment is functional, well 
organised and provides a high standard of amenity 
 

YES 

Design criteria 

Apartments are required to have the following minimum internal 
areas: 
 
Apartment 
type 

Minimum internal area Proposal 

1 bedroom 50m2 60m2 
2 bedroom 70m2 77m2 
3 bedroom 90m2 103m2 

 

The minimum internal areas include only one bathroom. 
Additional bathrooms increase the minimum internal area by 5m2 
each  

 
A fourth bedroom and further additional bedrooms increase the 
minimum internal area by 12m2 each 
 
Every habitable room must have a window in an external wall 
with a total minimum glass area of not less than 10% of the floor 
area of the room. Daylight and air may not be borrowed from 
other rooms 
 

 

YES 

Objective 4D-2 
Environmental performance of the apartment is maximised 
 

NO 

Design criteria 

1 Habitable room depths are limited to a maximum of 2.5 x 
the ceiling height 
 

2 In open plan layouts (where the living, dining and kitchen 
are combined) the maximum habitable room depth is 8 
metres from a window 
 

 

YES 
 
 
NO 
 

Objective 4D-3 
Apartment layouts are designed to accommodate a variety of 
household activities and needs 

YES 
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ADG COMPLIANCE TABLE 

 Guideline Compliance 

Design criteria 

1 Master bedrooms have a minimum area of 10m2 and other 
bedrooms 9m2 (excluding wardrobe space) 
 

2 Bedrooms have a minimum dimension of 3 metres 
(excluding wardrobe space) 
 

3 Living rooms or combined living/dining rooms have a 
minimum width of: 

• 3.6 metres for studio and 1 bedroom apartments  

• 4 metres for 2 and 3 bedroom apartments 
 

 

YES 
 
 
YES 
 
 
YES 
 

Objective 4E-1 
Apartments provide appropriately sized private open space and 
balconies to enhance residential amenity 
 

NO 

Design criteria 

All apartments are required to have primary balconies as 
follows: 
 
Dwelling type Minimum area Minimum depth 

1 bedroom 
apartments 

8m2 2 metres 

2 bedroom 
apartments 

10m2 2 metres 

3+ bedroom 
apartments 

12m2 2.4 metres 

Note: The minimum Balcony depth to be counted as 
contributing to the balcony area is 1 metres 

 
For apartments at ground level or on a podium or similar 
structure, a private open space is provided instead of a balcony. 
It must have a minimum area of 15m2 and a minimum depth of 
3 metres 
 

NO 
 

Objective 4E-2 

Primary private open space and balconies are appropriately 
located to enhance liveability for residents 

YES 

Objective 4E-3 
Private open space and balcony design is integrated into and 
contributes to the overall architectural form and detail of the 
building 
 

YES 

Objective 4E-4 
Private open space and balcony design maximises safety 
 

YES 

Objective 4F-1 
Common circulation spaces achieve good amenity and properly 
service the number of apartments 
 

YES 
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ADG COMPLIANCE TABLE 

 Guideline Compliance 

Design criteria 

1 The maximum number of apartments off a circulation core 
on a single level is eight 
 

2 For buildings of 10 storeys and over, the maximum number 
of apartments sharing a single lift is 40 
 

 

YES 
 
 
YES 

Objective 4F-2 
Common circulation spaces promote safety and provide for 
social interaction between residents 
 

YES 

Objective 4G-1 
Adequate, well-designed storage is provided in each apartment 
 

NO 

Design criteria 

In addition to storage in kitchens, bathrooms and bedrooms, the 
following storage is provided: 

Dwelling type Storage size 
volume 

Proposal 

1 bedroom apartments 6m3 Unclear 
2 bedroom apartments 8m3 Unclear 
3+ bedroom 
apartments 

10m3 Unclear  

 
At least 50% of the required storage is to be located within the 
apartment   
 

NO 
 

Objective 4G-2 
Additional storage is conveniently located, accessible and 
nominated for individual apartments 
 

NO 

Objective 4H-1 
Noise transfer is minimised through the siting of buildings and 
building layout 
 

YES 

Objective 4H-2  
Noise impacts are mitigated within apartments through layout 
and acoustic treatments 
 

YES   

Objective 4J-1 
In noisy or hostile environments the impacts of external noise 
and pollution are minimised through the careful siting and layout 
of buildings 
 

NO 

Objective 4J-2 
Appropriate noise shielding or attenuation techniques for the 
building design, construction and choice of materials are used 
to mitigate noise transmission 
 

NO 
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ADG COMPLIANCE TABLE 

 Guideline Compliance 

Objective 4K-1 
A range of apartment types and sizes is provided to cater for 
different household types now and into the future 
 

YES 

Objective 4K-2 
The apartment mix is distributed to suitable locations within the 
building 
 

YES   

Objective 4L-1 
Street frontage activity is maximised where ground floor 
apartments are located 
 

YES 

Objective 4L-2 
Design of ground floor apartments delivers amenity and safety 
for residents 
 

NO  

Objective 4M-1 
Building facades provide visual interest along the street while 
respecting the character of the local area 
 

YES 

Objective 4M-2 
Building functions are expressed by the façade 
 

YES 

Objective 4N-1 
Roof treatments are integrated into the building design and 
positively respond to the street 
 

YES 

Objective 4N-2 
Opportunities to use roof space for residential accommodation 
and open space are maximised 
 

YES 

Objective 4N-3 
Roof design incorporates sustainability features 
 

NO 

Objective 4O-1 
Landscape design is viable and sustainable 
 

NO 

Objective 4O-2 
Landscape design contributes to the streetscape and amenity 
 

NO 

Objective 4P-1 
Appropriate soil profiles are provided 
 

NO 

Objective 4P-2 
Plant growth is optimised with appropriate selection and 
maintenance 
 

YES   

Objective 4P-3 
Planting on structures contributes to the quality and amenity of 
communal and public open spaces 
 

NO 
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ADG COMPLIANCE TABLE 

 Guideline Compliance 

Objective 4Q-1 
Universal design features are included in apartment design to 
promote flexible housing for all community members 
 

YES 

Objective 4Q-2 
A variety of apartments with adaptable designs are provided 
 

YES 

Objective 4Q-3 
Apartment layouts are flexible and accommodate a range of 
lifestyle needs 
 

YES 

Objective 4U-1 
Development incorporates passive environmental design 
 

NO 

Objective 4U-2 
Development incorporates passive solar design to optimise 
heat storage in winter and reduce heat transfer in summer 
Adequate natural ventilation minimises the need for mechanical 
ventilation 
 

YES 

Objective 4U-3 
Adequate natural ventilation minimises the need for mechanical 
ventilation  
 

YES 

Objective 4V-1 
Potable water use is minimised 
 

YES  

Objective 4V-2 
Urban stormwater is treated on site before being discharged to 
receiving waters 
 

NO 

Objective 4V-3 
Flood management systems are integrated into site design 
 

NO  

Objective 4W-1 
Waste storage facilities are designed to minimise impacts on 
the streetscape, building entry and amenity of residents 
 

YES 

Objective 4W-2 
Domestic waste is minimised by providing safe and convenient 
source separation and recycling 
 

YES 

Objective 4X-1 
Building design detail provides protection from weathering 
 

NO 

Objective 4X-2 
Systems and access enable ease of maintenance 
 

YES 

Objective 4X-3 
Material selection reduces ongoing maintenance costs 
 

NO 
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The above departures are not acceptable because the development does not meet their 
underlying objectives.  
 
Chapter 6  
 

Development standard Proposed Complies 

S 175 Development standards – low and 
mid rise housing inner area 
Maximum permissible building height is 22 
metres and 6 storeys 
 

Proposed building 
height is 30.9 
metres and 10 
storeys. 
 
Refer to the 
provisions of 
Chapter 2 above.  
 

NO 

Consideration  

S 177 Landscaping – residential flat 
building or shop top housing  
Consent authority is to consider the Tree 
Canopy Guide for Low and Mid Rise 
Housing  
 

The proposal is 
inconsistent with 
Table 7 of SEPP 
Housing enhanced 
provisions and fails 
to deliver the 
intended landscape 
outcomes of 
increased tree 
canopy, improved 
amenity, and 
consistency with 
the prevailing 
landscape 
character of the 
locality. 
 

NO 
 
 
 
 

S 178 Minimum lot size for residential flat 
buildings or shop top housing  
A requirement specifies in another 
Environmental Planning Instrument or 
development control plan does not apply to 
development that meets the standards in 
Section 180(2) or (3) –  

(a) maximum Floor Space Ratio of 2.2:1 
(b) maximum building height of 22 

metres (for residential flat buildings) 
 

The proposal has a 
maximum building 
height of 30.9 
metres and a FSR 
of 2.918:1.  
 
Refer to the 
provisions of 
Chapter 2 above.  
 

NO  

S 180 
Section 180(2) or (3) –  

(a) maximum Floor Space Ratio of 2.2:1 
(b) maximum building height of 22 

metres (for residential flat buildings) 
 

The proposal has a 
maximum building 
height of 30.9 
metres and a FSR 
of 2.918:1 and 
does not comply 
with Section 180. 
Therefore, the 
provisions of 
Section 178 do not 

NO 
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Development standard Proposed Complies 

apply to the 
proposed 
development and 
the development is 
subject to minimum 
lot size and width 
requirements. 
Refer to Clause 6.6 
of the KLEP.  
 

 
Any inconsistencies with other Environmental Planning Instruments  
 
The development standards referred to in the above table prevail to the extent of any 
inconsistency with another Environmental Planning Instrument including KLEP 2015.   
 
The following controls under KLEP 2015 are not inconsistent with the above-mentioned 
SEPP Housing provisions and as such they continue to apply to the assessment of the 
subject application.   
 
Ku-ring-gai Local Environmental Plan 2015 
 
Clause 1.2 Aims of the Plan 
 
The proposal has been assessed against the relevant Aims of the Plan. The proposal is 
inconsistent with the Aims for the reasons given within the assessment report. 
 
Zoning and permissibility: 
 
The site is zoned R3 Medium Density Residential with an additional permitted use 
(residential flat building) under Schedule 1 of the KLEP.  
 
The proposed development is defined as a residential flat building and is permissible with 
development consent, as prescribed under Schedule 1 of the KLEP.  
 
Zone objectives: 
 
The objectives of this zone are: 

 

• To provide for the housing needs of the community within a medium density residential 
environment. 

• To provide a variety of housing types within a medium density residential environment. 

• To enable other land uses that provide facilities or services to meet the day to day 
needs of residents. 

• To provide a transition between low density residential housing and higher density 
forms of development. 

 
The proposal is inconsistent with the objectives of the zone as it does not provide for the 
housing needs of the community within a medium density residential environment, nor does 
it provide an appropriate transition between low density residential housing and higher 
density forms of development within the area.  
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Development standards:  
 

Development standard Proposed Complies 

Cl 4.3 - Height of buildings:  
Maximum Building Height - 11.5 metres 

The proposal has a 
building height of 
30.9 metres. 
 
Refer to Chapter 2 
provisions above. 

NO 

Cl 4.4 - Floor space ratio (FSR):  
Maximum Floor Space Ratio - 0.85:1 
 
 

The proposal has a 
Floor Space Ratio 
of 2.918:1 (GFA 
3,301.2m2).  
 
Refer to Chapter 2 
provisions above.  

NO 

Cl 6.6 - Requirements for multi dwelling 
housing and residential flat buildings: 
Minimum site area of 1,200m2 and minimum 
dimensions (width and depth) of 30 metres 
if the area of the land is less than 1,800m2 
 

The site has a 
minimum width of 
16.47 metres. 

NO 

 
The proposed development breaches the building height, FSR and minimum site 
requirement development standards contained within the KLEP, as well as the building 
height, FSR and number of storeys development standards contained within SEPP Housing. 
Per Section 8(1) of SEPP Housing, where there is any inconsistency between SEPP 
Housing and another environmental planning instrument, the provisions of SEPP Housing 
prevail. Consequently, the building height and FSR development standards of the SEPP 
prevail over the KLEP.  
 
The applicant has submitted a Clause 4.6 variation request for the building height 
(Attachment 7). However, the request incorrectly refers to the provisions of Chapter 5, 
Section 155 of SEPP Housing. As the Clause 4.6 variation request references the incorrect 
provisions of SEPP Housing, it cannot be considered well founded. Accordingly, a detailed 
assessment of this Clause 4.6 variation request has not been undertaken. The inadequacy 
of the Clause 4.6 variation request forms a recommended reason for refusal. 
 
The applicant has also submitted a Clause 4.6 variation request with respect to the number 
of storeys control in Chapter 6, Section 175(2) (Attachment 8). The request is considered 
below.  
 
In addition, the applicant has submitted Clause 4.6 variation request to Clause 6.6 of the 
KLEP - minimum site width component (Attachment 9). The Clause 4.6 request is 
considered below. Of note, the variation cannot be considered well founded as it references 
Chapter 5 of SEPP Housing, which is not relevant to the proposal.  
 
Lastly, the applicant has submitted a Clause 4.6 variation request to the maximum FSR 
control contained in Chapter 2, Section 16 of SEPP Housing (Attachment 10). The Clause 
4.6 variation request to this development standard is considered below. 
 
Clause 4.6 Exceptions to development standards 
 

Clause 4.6 provides flexibility in applying certain development standards. An assessment of 
the requests to vary the development standards, as noted earlier, is provided below: 
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(1) The objectives of this clause are as follows: 
 

(a) to provide an appropriate degree of flexibility in applying certain development 
standards to particular development, 
 
(b) to achieve better outcomes for and from development by allowing flexibility in 
particular circumstances. 

 
(2) Development consent may, subject to this clause, be granted for development 
even though the development would contravene a development standard imposed 
by this or any other environmental planning instrument. However, this clause does 
not apply to a development standard that is expressly excluded from the operation 
of this clause. 
 
(3) Development consent must not be granted for development that contravenes a 
development standard unless the consent authority has considered a written 
request from the applicant that seeks to justify the contravention by demonstrating: 
 

(a) that compliance with the development standard is unreasonable or 
unnecessary in the circumstances of the case, and 
 
(b) that there are sufficient environmental planning grounds to justify 
contravening the development standard. 

 
(4) Development consent must not be granted for development that contravenes a 
development standard unless: 
 

(a) the consent authority is satisfied that: 
 

(i) the applicant’s written request has adequately addressed the matters 
required to be demonstrated by subclause (3), and 
(ii) the proposed development will be in the public interest because it is 
consistent with the objectives of the particular standard and the objectives for 
development within the zone in which the development is proposed to be 
carried out, and 

 
(b) the concurrence of the Director-General has been obtained. 

 
The following is an assessment of the Clause 4.6 variation request for Floor Space 
Ratio (FSR).  
 
Whether compliance with the development standard is unreasonable or unnecessary 
in the circumstances of the case. 
 
In Wehbe v Pittwater Council [2007] NSWLEC 827, the Court established five ways to 
demonstrate that compliance with a development standard is unreasonable or unnecessary. 
The applicant has adopted the first way (the development meets the underlying objectives of 
the standard) established in this case to demonstrate that compliance with the FSR 
development standard is unreasonable and unnecessary for the following reasons 
(summarised):  
 

• The proposed residential flat building development consistent with the objectives and 
principles of SEPP Housing because:  
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i. The extent of the 2% FSR variation is negligible, and the built form respects 
the intended massing outcome and achieves the visual and environmental 
objectives the density is intended to support.  

ii. The FSR variation results in an increase in the delivery of new in-fill 
affordable housing to meet the needs of very low, low and moderate 
income households. No existing affordable housing is being reduced, and 
the proposal does not result in any adverse climate or environmental 
impacts.  

iii. The proposed residential flat building will provide for a greater number of 
housing options and housing diversity in a growing area that is well located 
with regards to goods, services and public transport.  

 
The applicant’s arguments that compliance with the development standard is unreasonable 
and unnecessary are not acceptable for the following reasons: 
 

• The provision of affordable housing is not sufficient means to justify the proposed 
exceedance from the FSR development standard. The provisions of Chapter 2 
require a minimum GFA of 485.33m2 of affordable housing. The proposed 
development includes a GFA of 501m2 of affordable housing, thereby exceeding the 
minimum requirement by 15.67m2. Nevertheless, the proposed FSR exceedance 
amounts to 65.682m2 and comprises an additional 50.012m2 of ‘market rate’ GFA.  

• The proposed development includes a range of apartment types. Achievement of 
housing diversity is not dependent on the additional GFA proposed and housing 
diversity could equally be achieved with a compliant FSR.  

 
Whether there are sufficient environmental planning grounds to justify contravening 
the development standard. 
 
The applicant states that the following environmental planning grounds exist to justify 
contravention of the development standard (summarily): 
 

1. The proposal is consistent with the aims and objectives of Housing SEPP as it seeks 
to maximise residential density on a well-located corner gateway site through the 
delivery of a high-quality apartment development. The extent of the negligible 2% 
FSR variation will not contribute to the perceived height or bulk of the development 
when viewed from the public domain and is essential to achieving high standards of 
amenity and building performance. The FSR variation results in an increase in the 
delivery of new in-fill affordable housing to meet the needs of very low, low and 
moderate income households.  

 
2. The proposal is consistent with the future character as a result of the other saved 

TOD developments. The site is located within the visual context of a number of 
proposed developments which were saved as part of the TOD Centre for Lindfield 
including an FSR of 3.25:1 including: 
 

• No. 24-26 Russell Avenue – 3.25:1 FSR  

• No. 59-63 Trafalgar Avenue 1A &1B Valley Road – 3.25:1 FSR  

• No. 16-20 Middle Harbour Road – 3.25:1 FSR  
 

3. The proposal will result in less visual bulk than that of a scheme under the draft Ku-
ring-gai Council strategy. The site is recommended for an increase in height from 22 
metres to 29 metres as part of the TOD Alternative. This translates to a maximum 
height of 37.7 metres when utilising the 30% height bonus under Chapter 2 of the 
Housing SEPP.  
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4. There is an absence of any significant material impacts attributed to the breach on 

the amenity or the environmental values of surrounding properties, the amenity of 
future building occupants and on the character of the locality. The 2% negligible FSR 
breach does not result in additional overshadowing, privacy or view loss impacts to 
adjoining development when considered against the backdrop of a compliant building 
envelope formulated by the 28.6 metres height limit.  

 
5. The proposal delivers a well-balanced mix of two and three bedroom apartments, 

supporting a range of household types, including multi-generational families, and 
responding to emerging demographic trends within the Ku-ring-gai Local Government 
Area (LGA). Strict compliance with the FSR standard would result in a reduction in 
both the number and variety of dwellings including affordable rental housing, 
undermining the proposal’s ability to meet these strategic goals.  

 
The applicant’s environmental planning grounds are not acceptable for the following 
reasons: 
 

• The provision of affordable housing does not justify the proposed exceedance of the 
FSR development standard. As detailed above, the proposed FSR exceedance 
amounts to ‘market rate’ GFA.  

• It is not agreed that the departure will result in an absence of environmental impacts. 
The proposed development includes non-compliant and inadequate landscaping and 
deep soil provision, as well as insufficient building setbacks and excessive site 
coverage, along with other urban design issues that relate to the unacceptable bulk 
and scale of the proposed development, as discussed earlier.  

• The outcome of other saved TOD developments is uncertain at this time as the 
applications are either subject to Class 1 deemed refusal appeals or under 
assessment by the Department of Planning, Housing and Infrastructure.  

• It is not agreed that the proposal will result in lesser visual bulk than a compliant 
proposal under the Alternative TOD. A proposal under the Alternative TOD (utilising 
the Chapter 2 bonus provision) would potentially be of greater height than the 
proposed development. However, the proposal would be supported by generous 
setbacks and deep soil provision per Council’s intended DCP controls. This would 
better achieve the desired future character, which comprises residential flat buildings 
within a garden setting.  

• Whilst it is agreed that the proposed development achieves a mix of apartment types, 
this mix cannot be attributed to the additional FSR proposed.  

 
None of the above reasons demonstrate unique site circumstances or constraints that justify 
the variation to the development standard on environmental planning grounds, as 
established under Wehbe v Pittwater Council. The failure to justify the variation to the FSR 
development standard forms a recommended reason for refusal. 
 
Authority to determine variation 
 
Any variation to a numerical standard that exceeds 10% or relates to a non-numerical 
standard must be considered by the Ku-ring-gai Local Planning Panel or the Sydney North 
Planning Panel. As the variation to the numerical FSR standard is less than 10%, the 
application is not required to be referred to the Ku-ring-gai Local Planning Panel. 
Notwithstanding, the proposal is required to be determined by KLPP for the reasons given at 
the beginning of the report. 
 
Development standards that cannot be varied. 
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The variation to the development standard is not contrary to the requirements in subclauses 
(6) or (8) of clause 4.6.  
 
The following is an assessment of the Clause 4.6 variation request regarding minimum 
lot dimensions.  
 
Whether compliance with the development standard is unreasonable or unnecessary 
in the circumstances of the case. 
 
As with the Clause 4.6 submission for the FSR breach, the applicant adopts the first way in 
Wehbe v Pittwater Council [2007] NSWLEC 827, to establish that compliance with the 
minimum lot dimensions development standard is unreasonable and unnecessary in the 
circumstances of the case for the following reasons (summarised):  
 

• Whilst the Russell Avenue frontage width is non-compliant with the minimum 24m 
dimension requirement by 7.53 metres, the balance of the allotment geometry/ 
dimension in both width and depth exceeds the minimum 24 metres standard. 

• Under SEPP Housing the site is subject to a minimum 450m2 lot size and under the 
SEPP Housing TOD provisions the lot is to be at least 21 metres wide at the front 
building line. That is, the geometry of the allotment which also exceeds the applicable 
minimum lot size and site width development standard will facilitate the siting of a 
residential flat building which will provide for the orderly and economic development 
of residential land while maintaining the local character. 

• The development can still accommodate generous landscaped areas, appropriate 
setbacks, and sufficient separation to protect the amenity of adjoining properties and 
support the desired future character of the locality. 

 
The applicant’s arguments that compliance with the development standard is unreasonable 
and unnecessary are not acceptable for the following reasons: 
 

• The proposed development does not meet the objectives of the standard as the 
proposal does not include generous landscaped areas and setbacks to maintain the 
amenity of adjoining properties and the desired future character of the area. 
Specifically, the development does not achieve a garden setting, which is the desired 
future character, and will result in adverse visual impacts to adjoining properties due 
to insufficient building setbacks and landscaping. As discussed elsewhere in this 
report, the proposed development does not comply with the minimum landscape 
requirements of Section 19(2)(b)(ii) of Chapter 2 of SEPP Housing. By virtue of this, 
the development is prohibited development. 

 
Whether there are sufficient environmental planning grounds to justify contravening 
the development standard. 
 
The applicant states that the following environmental planning grounds justify contravention 
of the development standard (summarily): 
 

1. A Clause 4.6 Variation Request has been prepared on the basis of abundant caution.  
The site area is 1,131.3m2 and the front building line to Lindfield Avenue is 41.385 
metres in compliance with the minimum size area and site width design criteria under 
Sections 19 and 159 of SEPP (Housing). Clause 6.6(2)(a) of the KLEP is not 
applicable, as this is a minimum lot size restriction, and in accordance with Section 
158 of SEPP (Housing) enables the development consent authority to grant 
development consent to the development despite a minimum lot size restriction. 
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2. The non-compliance is both quantitatively and qualitatively minor. The variation will 

not give rise to adverse streetscape, heritage conservation or residential amenity 
impacts. 

 
3. The variation does not compromise the development’s ability to achieve the objective 

of Chapter 2 of SEPP Housing.   
 

4. Approval of the development will promote the delivery of housing consistent with 
objective 1.3(d) of the Act.  

 
The applicant’s environmental planning grounds are not acceptable for the following 
reasons: 
 

• A minor breach and/ or lack of impacts are not an environmental planning ground.  

• The applicant has failed to demonstrate any site specific circumstances that lead to 
the development needing to vary the standard.  

• The proposed development includes deficient landscape area and does not comply 
with Section 19(2)(b)(ii) of Chapter 2 of SEPP Housing. By virtue of this, the 
development is prohibited development.  

• A superior planning outcome could be achieved under the Alternative TOD which 
would enable consolidation of the allotment with adjoining properties to the east and 
south (Figure 4). Lodgement of the proposed development under Chapter 6 of SEPP 
Housing is premature when gazettal of the Alternative TOD is relatively certain and 
imminent. 

 
In addition to the above, the submitted Clause 4.6 variation request cannot be considered 
well founded as it references Chapter 5 of SEPP Housing which is not relevant to the 
amended proposal. This error, and the abovementioned merit concerns, forms a 
recommended reason for refusal. 
 
Authority to determine variation 
 
Any variation to a numerical standard that exceeds 10% or relates to a non-numerical 
standard must be considered by the Ku-ring-gai Local Planning Panel or the Sydney North 
Planning Panel. The proposed variation to the site requirement development standard is 
31.3% and the application is consequently referred to the Ku-ring-gai Local Planning Panel 
for determination on this ground.  
 
Development standards that cannot be varied. 
 
The variation to the development standard is not contrary to the requirements in subclauses 
(6) or (8) of clause 4.6.  
 
Number of storeys 
 
The proposed development includes variation to the number of storeys development 
standard under Section 175(2) of SEPP Housing. The applicant has submitted a Clause 
4.6 variation request to this development standard which is assessed below.  
 
Whether compliance with the development standard is unreasonable or unnecessary 
in the circumstances of the case. 
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With reference to Wehbe v Pittwater Council [2007] NSWLEC 827, as with the earlier 
variation requests, the applicant adopts the first way to establish compliance with the 
number of storeys development standard is unreasonable and unnecessary for the following 
reasons (summarily): 
 

• There are no objectives relating specifically to the maximum number of storeys 
standard, however, any underlying objective, in this case the principles of the 
Housing SEPP policy, would be considered relevant in terms of enabling low and mid 
rise housing development.  

• The proposed residential flat building will provide for a greater number of housing 
options and diversity in an area that is well located with regards to goods, services 
and public transport.  

• The built form respects the intended massing outcome and achieves the visual and 
environmental objectives the storey limit is intended to support.  

 
The applicant’s arguments are not supported for the following reasons:  
 

• There are no stated objectives for the subject development standard. The applicant 
has attempted to demonstrate that the development meets the aim of Chapter 6 of 
SEPP Housing which is to ‘encourage the development of low and mid rise housing 
in areas that are well located with regards to good, services and public transport.’ 
The proposed development is inconsistent with this aim as it does not comprise low 
and mid rise housing, by virtue of its ten storey height.  

• The proposed apartment mix cannot be attributed to the additional building height 
(four storeys) proposed as the lower six storeys include a mixture of one, two and 
three bedroom units. Additionally, all proposed affordable units (Unit 01, Unit 04, Unit 
05, Unit 07, Unit 08 and Unit 16) are located within the lower six storeys of the 
building.  

• As aforementioned, it is not agreed that the proposal will result in lesser visual bulk 
than a compliant proposal under the Alternative TOD.  

 
Whether there are sufficient environmental planning grounds to justify contravening 
the development standard. 
 
The applicant states that the following environmental planning grounds justify contravening 
the development standard (summarily): 
 

1. Provision of additional housing density. All proposed height variations are limited to 
ancillary building elements such as roof overruns, plant enclosures, privacy screens 
and parapets. 
 

2. Responsiveness to site constraints and amenity enhancement. The proposed 
development has been designed to respond to these topographical and spatial 
constraints. The modest height exceedances proposed are necessary to achieve key 
design outcomes including provision of  cross-through apartments, maintenance of 
consistent slab levels and avoidance of single aspect apartments.  

 
3. Absence of adverse environmental impacts. The storey count breach does not result 

in additional overshadowing, privacy or view loss impacts to adjoining development 
when considered against a compliant building envelope formulated by the 28.6 
metres height limit.  
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4. Provision of diverse and well designed housing. The proposal delivers a well-
balanced mix of two and three apartments supporting a range of household types 
and responds to emerging demographic trends in Ku-ring-gai.  

 
The applicant’s environmental planning grounds are not acceptable for the following 
reasons: 
 

• The applicant has failed to establish any clear environmental planning grounds which 
justify the proposed departure from the development standard. The proposed height 
exceedance is beyond minor and comprises four additional storeys. An exceedance 
of this extent cannot reasonably be attributed to site topography.  

• As established in caselaw, the written request by the applicant must justify the 
contravention of the standard not simply promote the benefits of carrying out the 
development as a whole. A clear nexus is not established by the applicant in relation 
to the proposed departure from the development standard and cross-ventilation and 
apartment mix outcomes. 

• Additionally, the proposed ground plane treatment results in several subterranean 
units with poor amenity. Better amenity would be achieved by increasing the ground 
level floor of the building and deleting one of more of the upper storeys.  

 
The abovementioned issues form a recommended reason for refusal. 
 
Authority to determine variation 
 
Any variation to a numerical standard that exceeds 10% or relates to a non-numerical 
standard must be considered by the Ku-ring-gai Local Planning Panel or the Sydney North 
Planning Panel. The proposed variation to the number of storeys development standard is 
66.6% and the application is consequently referred to the Ku-ring-gai Local Planning Panel 
for determination on this ground.  
 
Development standards that cannot be varied. 
 
The variation to the development standard is not contrary to the requirements in subclauses 
(6) or (8) of clause 4.6.  
 
Part 5 Miscellaneous provisions 
 
Clause 5.10 – Heritage conservation 
 
The subject site does not contain a heritage item and is not located within a heritage 
conservation area. The site is located within 100 metres of heritage items at No. 5 Middle 
Harbour Road, No. 19 Russell Avenue, Lindfield Station and No. 1-5 Tryon Road (‘St Albans 
Church’).  
 
The proposed development is sufficiently removed from these items to mitigate against 
adverse heritage impacts.   
 
The proposed works do not affect any known archaeological or Aboriginal objects or 
Aboriginal places of heritage significance.  

 
5.21 – Flood planning  
 
The objectives of this clause relate to minimising flood risk, allowing development that is 
compatible with flood functions, avoiding adverse or cumulative impacts on flood behaviour 
and enabling the safe occupation and evacuation in the event of a flood.  
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Clause 5.21(2) states that development consent must not be granted to development unless 
the consent authority is satisfied the development is compatible with flood function and 
behaviour, will not adversely affect flood behaviour, will not adversely affect the safe 
occupation and efficient evacuation of people, incorporates measures to minimise risk and 
will not adversely affect the environment. 
 
Council’s Consultant Engineer has advised that the proposed driveway access will be 
impacted by 1% AEP Overland flow, however the application fails to provide flood mitigation 
measures to protect the basement from inundation. Consequently, Council is not satisfied 
that the objectives of Clause 5.21 are met, and the application is accordingly recommended 
for refusal on this ground.  
 
Part 6 Additional local provisions 
 
Clause 6.1 – Acid sulphate soils  
 
The objective of this clause is to ensure that development does not disturb, expose, or drain 
acid sulfate soils and cause environmental damage. The land is mapped as Class 5 Acid 
sulfate soils. Development consent is required for works within 500 metres of adjacent Class 
1, 2, 3 or 4 land that is below 5 metres Australian Height Datum and by which the water-
table is likely to be lowered below 1 metre Australian Height Datum on adjacent Class 1, 2, 3 
or 4 land. The proposal is not subject to this clause as the works are more than 500 metres 
of adjacent Class 1, 2, 3 or 4 land.  
 
Clause 6.2 – Earthworks  
 
The objective of this clause is to ensure that earthworks will not have a detrimental impact 
on environmental functions and processes, neighbouring uses, cultural or heritage items or 
features of surrounding land.  
 
Clause 6.2(2) states that in deciding whether to grant development consent for development 
involving earthworks, consideration must be given to (amongst other things), the likely 
disruption of drainage patterns, and the effect of the development on the existing and likely 
amenity of adjoining properties. 
 
As outlined above, appropriate measures have not been proposed to protect the basement 
from flooding. In addition, the proposed excavation and level changes within the setback 
areas limit the available area for meaningful deep soil landscaping, resulting in adverse 
amenity and landscape character impacts. These issues form recommended reasons for 
refusal.  
 
Clause 6.5 – Stormwater and water sensitive urban design  
 
The objective of this clause seeks to minimise the adverse impacts of urban water on the 
site and within the catchment. The proposed stormwater design is inadequate as insufficient 
regard has been given to the functionality of the Council stormwater system to which it is 
proposed to connect. In addition, the applicant has failed to provide adequate calculations 
and modelling to support the proposed stormwater design. These issues form a 
recommended reason for refusal.  
 
Clause 6.6 – Requirements for multi dwelling housing and residential flat buildings  
 
The objectives of this clause are –  
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(a) to provide site requirements for development for the purposes of multi dwelling 
housing and residential flat buildings to provide for the orderly and economic 
development of residential land while maintaining the local character, and 

(b) to ensure that lot sizes and dimensions of medium and high density residential sites 
allow for generous landscaped areas and setbacks to ensure the amenity of 
adjoining properties and to support the desired future character of these areas. 

 
Clause 6.6(2)(a) states that consent must not be granted for the erection of a residential flat 
building unless the lot has minimum dimensions (width and depth) of at least 24 metres, 
where the area of the land is less than 1,800m2.  
 
The subject site has a minimum width of 16.47 metres (northern boundary) and a minimum 
depth of 44.527 metres. The minimum width is therefore non-compliant.  
 
A Clause 4.6 variation request has been submitted for the proposed development, however 
it is inadequate and therefore the consent authority cannot be satisfied that the requirements 
of Subclause (3)(a) and (b) are met.  
 

Policy Provisions (DCPs, Council policies, strategies and management plans) 

 
Ku-ring-gai Development Control Plan 
 
Part 1A.5 General aims of the DCP  
 
The proposed development has been assessed against the general aims of this DCP and is 
found to be unacceptable for the reasons given throughout this report. 
 
Part 2: Site analysis 
 
The site analysis has not adequately identified existing site conditions and considerations 
within the KDCP. This issue forms a recommended reason for refusal. 
 
Part 7: Residential Flat Buildings  
 

COMPLIANCE TABLE 

Development Control Proposed Complies 

Part 7 Residential Flat Buildings   

7A.1 – Local character and streetscape 

All Residential Flat Buildings are to be 
designed by an architect 
registered with the NSW Architects 
Registration Board. 

The development 
has been designed 
by a registered 
architect per the 
Design Verification 
Statement.  

YES 

All residential flat buildings are to 
demonstrate how they provide a garden 
setting with buildings surrounded by 
landscaped gardens, 
including tall trees, on all sides. 
 

A garden setting is 
not provided due to 
insufficient deep soil 
area. 

NO  
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Design components of new development are 
to be based on the existing predominant and 
high quality characteristics of the local 
neighbourhood. 
 

Design components 
do not reflect high 
quality 
characteristics of 
neighbourhood. 

NO  

The appearance of the development is to 
maintain the local visual character by 
considering the following elements: 
 

i) visibility of on-site development when 
viewed from the street, 
public reserves and adjacent properties; 
and 
ii) relationship to the scale, layout and 
character of the tree 
dominated streetscape of Ku-ring-gai. 

 

The development 
does not have an 
appropriate 
relationship to the 
scale, layout and 
character of the 
streetscape. 

NO  

The predominant and high quality 
characteristics of the local neighbourhood are 
to be identified and considered as part of the 
site analysis.  

The submitted site 
analysis is 
insufficient. 

NO 

Development is to integrate with surrounding 
sites by: 
 
i.being of an appropriate scale retaining 
consistency with the surrounds when 
viewed from the street, public domain or 
adjoining development; 

ii.minimising overshadowing; and  
iii.integrating built form and soft landscaping 

(gardens and trees) 
 within the tree canopy that links the public 
and private domain throughout Ku-ring-gai. 

The proposed 
development is not 
of an appropriate 
scale and is not well 
integrated with soft 
landscaping.  

NO  

Development on visually prominent sites is to:  

i.be of high architectural and aesthetic 
quality;  

ii.be integrated into the existing landscape 
through the site planning process and avoid 
tall and bulky structures;  

iii.have a selection of external colours and 
finishes that are sensitive to the site and 
locality;  

iv.retain significant landscape and vegetation 
elements;  

v.consider views to the site as well as those 
from the site; and  

vi.soften visual impact by extensive 
landscaping including tall and medium trees 
and shrubs.  

 

The site is visually 
prominent however 
the proposed 
development is not 
of high aesthetic 
quality. 

NO 

7A.2 – Site layout 
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The site layout is to demonstrate a clear and 
appropriate design strategy and arrangement 
of building mass in response to the Site 
Analysis in Part 2 Site Analysis of this DCP. 
Demonstration of design strategies to address 
opportunities and constraints based on Site 
Analysis are to include:  

 
i.building location and orientation on the site 
optimising northern aspect; relationship with 
neighbouring developments; building 
setbacks; geographical aspect; views; 
access etc;  

ii.response of building development in 
maintaining site characteristics within the 
subject site, such as topography, 
vegetation, significant trees, any special 
features, etc.  

iii.building separation and internal layouts of 
buildings that respond to (i) above and be 
consistent with the requirements of the 
DCP.  

iv.limited apartments with no direct sunlight.  
 

The proposed 
development does 
not appropriately 
respond to the 
contextual 
surrounding of the 
site.   

NO 

A drawing and supporting written information 
is to demonstrate how the building and its 
layout has applied and responded to the site 
analysis required by Part 2 of the DCP. 

The written site 
analysis (Urban 
Design Report) 
contains 
inconsistencies and 
fails to reflect 
existing and desired 
future urban 
character. 

NO 

Development near noise sources is to comply 
with Section B Part 20 Development Near 
Rail Corridors and Busy Roads of the DCP. 

A Rail Noise and 
Vibration Impact 
Assessment has 
been provided which 
considers the DCP 
controls.  

YES 

Any building with a frontage to the street is to 
address that street. 

The proposed 
development 
addresses both 
street frontages. 

YES 

Where a site has two or more frontages, the 
buildings are to address and provide building 
entry points from all street frontages 

Pedestrian access 
is proposed from 
Lindfield Avenue 
only. 

NO 

Hard landscaping is to be minimised and to 
maximise opportunities for landscape planting 

Opportunities for 
landscape planting 
are not maximised. 

NO  

Long straight driveways are not permitted, 
except where necessary for battle-axe sites. 
Driveways are to be designed to be of 
minimal visual impact. 

A long straight 
driveway is not 
proposed. 

YES 
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Provide a single pedestrian entry point into 
the development from the street. Other 
entries may be permitted where several 
buildings address the street along an 
extended street or where there are dual 
frontage sites. 

One entrance point 
is provided from 
Lindfield Avenue.  

NO  

Three hours of direct sunlight between 9am 
and 3pm on 21st June is to be maintained to 
the living rooms, primary private open spaces 
and any communal open spaces within 

i. existing residential flat buildings and multi-
dwelling housing on adjoining lots, and 

ii. residential development in adjoining lower 
density zones.  

Note: Where an adjoining property does not currently 
receive the required hours of solar access, the proposed 
building is to ensure that solar access to neighbours is 
not reduced by more than 20%.  

 

3 hours solar 
access is retained 
to adjoining 
properties. 

YES 

Overshadowing should not compromise the 
development potential of the adjoining yet to 
be redeveloped sites. 

It has not been 
demonstrated that 
overshadowing will 
not compromise the 
development of 
adjoining properties.  

NO 

Developments are to allow the retention of a 
minimum of 4 hours direct sunlight between 
9am to 3pm on 21st June to all existing solar 
collectors and solar hot water services on 
neighbouring buildings. 
 

The proposed 
development does 
not overshadow 
adjoining solar 
collectors. 

YES 

7A.3 – Building setbacks 

Residential flat buildings are to meet the 
following street setback requirements:  

i.10m from the street boundary;  

ii.on corner sites and sites with multiple street 
frontages at 10m setback is to be provided 
on all street frontages.  

 

The proposed 
development is set 
back 6.4 metres 
from the northern 
(primary) frontage 
and 3.9 metres 
from the western 
(secondary) 
frontage. 

 

NO  

Residential flat buildings are to provide a 
2.0m articulation zone behind the street 
setback, and no more than 40% of this zone 
(in plan) is to be occupied by the building. 

 

An articulation zone 
has not been 
provided. 

NO 
 

The building line to any street is to be parallel 
to the prevailing building line in the 
streetscape. For angled sites, a stepped  
façade may be appropriate. 

 

The building lines 
are parallel to the 
street frontages. 

YES  
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Residential flat buildings are to meet the 
following side and rear setback requirements 
to ensure deep soil, landscaping and tall trees 
are accommodated to all sides of the building: 
 

i) a minimum of 6m from the side boundary 
for all levels up to the fourth storey. 
ii) a minimum of 9m to the fifth storey and 
above.  

 

Up to fourth storey: 
setbacks of 2.3 
metres and 1.9 
metres are 
proposed from the 
eastern (side) and 
southern (rear) 
boundaries. 
 
Fifth storey and 
above: setbacks of 
3.4 metres and 2.5 
metres are 
proposed from the 
eastern (side) and 
southern (rear) 
boundaries. 

NO 
 

Side setback areas behind the building line 
are not to be used for driveways or for 
vehicular access into the building.  
 

Side setbacks 
behind the building 
line are not 
proposed for 
driveways/vehicular 
access. 
 
 

YES 

Driveways are to be set back a minimum of 
6m from the side boundary within the street 
setback to allow for deep soil planting. 
 

The driveway is set 
back 0.5 metres 
from the eastern 
boundary. 
 
  

NO 
 

Setbacks are to respond to the attributes 
identified in the site analysis, conducted as 
required by Section A, Part 2 Site Analysis 
of the DCP, including consideration of the 
location of adjoining buildings and views of 
the site. 

The site analysis 
does not properly 
consider location of 
adjoining buildings 
which are of a lower 
density than the 
development 
proposed. 

NO 
 

Side and rear setbacks at a zone interface 
Residential flat buildings are to provide the 
following side and rear setbacks to land which 
is zoned differently for lower density 
residential development: 
i.minimum 9m from the side and rear 
boundary up to the 4th storey 

ii.minimum 12m from the side and rear 
boundary for the 5th storey and above 

iii.greater setbacks may be required where 
residential flat building is located upslope 
from a lower density zone 

 

A zone interface is 
not proposed to the 
east, which is zoned 
R2 Low Density 
Residential,  
contrary to this 
control 

NO 



ATTACHMENT NO: 1 - DEVELOPMENT ASSESSMENT REPORT  ITEM NO: GB.2 

 

20251117-KLPP-Crs-2025/371267/125 

  

 

KLPP Assessment Report Page 43 of 74 

Encroachments 
i.Basements do not encroach into any 
setback areas 

ii.Ground floor terrace/courtyard walls min 8m 
to street boundary / 4m to rear & side 
boundaries / 7m adjacent to lower density 
residential zone 

iii.No encroachments where site area is < 
1800m2 

iv.No encroachments are permitted where 
minimum side setbacks have not been 
achieved. 

v.A maximum of 15% of the street setback 
area occupied by private 
terraces/courtyards 

 

The site area is less 
than 1,800m2 in 
area and the 
proposed basement 
encroaches into all 
building setbacks 
which is contrary to 
this provision and 
not acceptable.  

NO  

7A.4 – Building Separation 

The minimum separation between residential 
buildings on the development site is to comply 
with the following controls: 
 
Up to 4th storey: 

• 12m between habitable rooms/balconies 

• 9m between habitable rooms/balconies 
and non-habitable rooms 

• 6m between non-habitable rooms 
 
5th storey & above: 

• 18m between habitable rooms/balconies 

• 13.5m between habitable rooms/balconies 
and non-habitable rooms 

• 9m between non-habitable rooms 
 

Up to 4th storey: 3 
metres setback is 
proposed which is 
insufficient to 
achieve the required 
12 metres 
separation.  
 
5th storey & above: 
6 metres setback is 
proposed which is 
insufficient to 
achieve required 18 
metres separation. 
 
 

NO 
 

Buildings are to be located so that apartments 
benefit from views into and through onsite 
landscaped gardens. 
 

Apartments have 
views to on-site 
gardens.  

YES 

7A.5 – Site coverage 

The site coverage may be up to a maximum 
of 30% of the site area, provided that the 
deep soil landscaping requirements in Section 
A Part 7A.6 Deep Soil Landscaping are met.  
 

Site coverage is 
41.5%. 

NO 
 

7A.6 – Deep soil landscaping 

A minimum deep soil landscaping area of 
40% for a site area less than 1800m2 and 
50% for a site area of 1800m2 or more. 
 

Deep soil area of 
5.72% (64.8m2) of 
the site area is 
proposed.  

NO 
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Deep soil zones are to be configured to retain 
healthy and significant trees on the site and 
adjoining sites, where possible.  

The proposed 
development results 
in unacceptable 
encroachments into 
the tree protection 
zone for Tree 3 - 
Jacaranda 
mimosifolia. 

NO 
 

Deep soil zones are to be configured to allow 
for required tree planting including tall tree 
planting and garden and screen planting at 
front, side and rear boundaries. 

The proposed deep 
soil area does not 
allow for sufficient 
canopy tree 
planting. 

NO 
 

Deep soil landscaping is to be provided in the 
common areas as a buffer between buildings 
that softens the bulk and scale of the 
buildings. 

The proposed deep 
soil area does not 
provide a suitable 
buffer to all 
boundaries, contrary 
to this control 

NO 
 

Driveways are not to dominate the street 
setback area. Deep soil landscaping areas in 
the street setback are to be maximised. 

Deep soil area is 
not provided within 
the Russell Avenue 
street frontage and 
is provided to only 
part of the Lindfield 
Avenue street 
frontage, contrary 
to this provision 

NO 
 

Lots with the following sizes are to support a 
minimum number of tall trees capable of 
attaining a mature height of at least 18m on 
shale, transitional soils and 15m on 
sandstone derived soils.  

i.1200m2 or less – 1 tall tree per 400m2 or 
part thereof 

ii.1201m2 – 1800m2 – 1 tall tree per 350m2 or 
part thereof 

iii.1801m2 + - 1 tall tree per 300m2 or part 
thereof 

 

The proposal is 
required to support 
3 canopy trees, 
however, only 1 
canopy tree in an 
unsuitable location 
is proposed. 

NO 
 

In addition to the tall trees, a range of medium 
trees, small trees and shrubs are to be 
selected to ensure that vegetation softens the 
building form and creates a garden setting. At 
least 50% of all tree plantings are to be locally 
occurring trees and spread around the site. 

Small and medium 
trees are proposed.  

YES 
 

Trees are to be planted within all setback 
areas. At least 30% of the required number of 
tall trees are to be planted within the front 
setback. 

Small trees are 
proposed within all 
setback areas. Less 
than one third of 
trees are proposed 
within the primary 
street frontage 
(Russell Avenue). 

NO  
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7B – Access and parking  

7B.1 – Car parking provision  

All residential flat developments are to 
provide on-site car parking 
within basements. 

Basement 
carparking is 
proposed. 

YES 

Basement car park areas are to be 
consolidated under building footprints.  

 

Basement is not 
consolidated 
beneath the building 
footprint. 

NO 

The use of single lane tunnels and single lane 
spiral ramps is not permitted. Double lane 
spiral ramps may be allowed where there are 
no other options, but can only link a maximum 
of 2 floor levels.  
 

A single lane 
driveway is 
proposed. 

NO  

The basement car park is not to project more 
than 1.0m above existing ground level. 
 

Basement does not 
project more than 1 
metre above ground 
level. 

YES 
 

Single lane aisles, straight ramps and tunnels 
max 12.0m in length. 
 

Satisfactory. YES 
 

Direct and continuous internal pedestrian 
access from basement car park is provided to 
each level of the building 

Lifts and fire stairs 
are proposed from 
the basement to 
each level of the 
building. 

YES 

Car park entry is to be integrated within the 
building and located behind the building line.  

 

Car park entry is 
located behind the 
building line. 

YES 

Car parking design is to be in accordance with 
requirements for Silver and Platinum Level 
dwellings as required in this DCP and by the 
Livable Housing Guidelines. Circulation areas, 
roadways and ramps are to comply with 
AS2890.1. Where a conflict occurs, the Livable 
Housing Guidelines 2012 is to take precedence.  

 

Five accessible 
spaces are 
proposed (Unit 04, 
Unit 08, Unit 12, 
Unit 16 and Unit 20).  

YES 
 

Car parking rates for residential flat 
developments on sites within 800 metres 
walking distance of a railway station entry: 
 

Type Minimum Maximum 

Studio  0 spaces  0.5 spaces  

One 
bedroom  

0.6 spaces  1 space  

Two 
bedrooms  

0.9 space 1.25 spaces  

Three or 
more 
bedrooms  

1.4 space 2 spaces  

Visitors: 1 per 6 units (at least one is 
accessible 

The KDCP requires 
a minimum of 34 
residential car 
parking spaces and 
a maximum of 47 
spaces. In addition, 
5 visitor spaces are 
required. 
 
The proposal 
includes 34 resident 
parking spaces and 
7 visitor spaces. 

YES 
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Min 1 visitor parking space complies with the 
requirements of AS2890.6 
 

At least one visitor car space is to be 
accessible and be provided within the site for 
every 6 apartments or part thereof and is to 
comply with the dimensional and locational 
requirements of AS2890.6. 

An accessible visitor 
space is not 
proposed. 

NO 

A clearly signposted parking bay for 
temporary parking of service and removalist 
vehicles is to be provided. The space is to 
have the 
following standards: 
i) a minimum dimension of 3.5m x 6m; 
ii) a minimum manoeuvring area 7m wide. 
 

A loading bay with 
suitable dimensions 
and manoeuvring 
space is proposed. 

YES 

One visitor parking bay is to be provided with 
a tap, to make provision for on-site car 
washing. 
 

Provision has not 
been made for car 
washing. 

NO 

At least one car share space is to be provided 
in the basement per 90 dwellings, or part 
thereof.  
 

A car share space is 
not proposed. 

NO 

Parking areas are to be designed and 
constructed so that electric vehicle charging 
points can be installed. 
 

Provision has not 
been made for 
electric vehicle 
charging. 

NO 

7B.2 – Bicycle parking and support facilities provision  

Provide on-site, secure bicycle parking 
spaces and storage at the following rates:  

 

i) 1 bicycle parking space per 5 units or part 
thereof for residents within the residential car 
park area; and  

ii) 1 bicycle parking space (in the form of a 
bicycle rail) per 10 units for visitors in the 
visitor car park area.  
 

Bicycle parking for 
30 bikes is provided. 

YES 

All on-site bicycle parking spaces and storage 
are to be designed to AS2890.3. 
 

It is unclear if the 
proposed bicycle 
racks comply; 
additional 
information is 
required. 

NO 

7C – Building design and sustainability  

Part 7C.1 - SEPP 65 and Apartment Design Guide requirements 

All residential flat buildings are to comply with 
the objectives, Design Criteria and Design 
Guidance of the following Apartment Design 
Guide sections:  

Refer to the ADG 
compliance table. 

NO 
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3F Visual Privacy  
4A Solar and Daylight Access  
4B Natural Ventilation  
4C Ceiling Heights  
4D Apartment Size and Layout  
4E Private Open Space and Balconies  
4F Common Circulation and Spaces  
4G Storage  

 

7C.2 – Communal open space  

At least 10% of the site area must be 
provided as communal open space. Each 
parcel of communal open space is to have a 
minimum dimension of 5 metres. 
 

A rooftop terrace of 
189m2 is proposed 
(16% of the site 
area).  

YES 
 

At least one single parcel of primary 
communal open space with a minimum area 
of 80m2 and a minimum dimension of 8m is to 
be provided. 

The rooftop terrace 
has a minimum 
dimension of 6 
metres. 

NO 

The primary communal open space is to be 
directly accessible from the internal common 
circulation areas. 
 

Lift access is 
proposed to the 
rooftop terrace. 

YES 

The primary communal open space is to be 
located at or above finished ground level 
behind the building line. Roof top primary 
communal open space may be provided 
where the ground level cannot meet 
performance requirements or is undesirable. 
 

Roof top primary 
communal open 
space is proposed 
as there is 
insufficient area at 
ground level. 

YES  

Access to and within the primary communal 
open space is to be provided for people with a 
disability Part 2 Section 7 of AS1428. 
 

Lift access is 
proposed to the 
rooftop terrace.  

YES  
 

The location and design of the primary 
communal open space is to optimise 
opportunities for active and passive social 
and recreation activities, solar access and 
orientation, summer shade, outlook, and 
maintain the privacy of residents on adjoining 
sites zoned differently for lower density 
residential development sites. 
 

Communal open 
space includes 
areas for passive 
recreation, a 
swimming pool and 
spa.  

YES 

At least 50% of the area of the primary 
communal open space and any secondary 
communal open space are to receive direct 
sunlight for at least two hours between 9am 
and 3pm on 21st June. 
 

50% receives 2 
hours + direct 
sunlight. 

YES  
 

Communal open space is to be integrated 
with any significant natural feature(s) of the 
site and soft landscaping areas. 
 

There are no 
significant natural 
features on the site. 

YES 
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The communal open space is to have 
surveillance from at least two onsite 
apartments for safety reasons. 
 

Passive surveillance 
of the communal 
open space is not 
possible. 

NO 

Communal open space design is to avoid 
creation of concealment or entrapment areas. 
 

No entrapment 
areas are proposed. 

YES 

Shared facilities such as barbecue facilities, 
shade structures, play equipment and 
seating, are to be provided within the primary 
communal open space. 
 

Shared facilities 
such as seating, a 
pool, spa and 
outdoor work-station 
are proposed. 

YES 

Garden maintenance storage areas, drainage 
and connections to water taps are to be 
provided with the primary communal open 
space. Secondary communal open spaces 
are to have adequate connections to water for 
maintenance purposes. 
 

No garden 
maintenance 
storage is proposed. 

NO 

7C.3 – Ground floor apartments 

Ground floor apartments are to be separated 
from noise sources such as common areas, 
communal open space and the public domain. 
 

Ground floor 
apartments are 
separated from the 
public domain by 
landscaping. 

YES  

Ground and podium level apartments are to 
have private outdoor areas differentiated from 
communal areas by at least one of the 
following: 

i) a change in level; 
ii) walls to deflect noise; 
iii) planting, such as hedges and low shrubs; 
iv) a fence/wall to a maximum height of 
1.8m. Any solid wall component is to be a 
maximum height of 1.2m with at least 30% 
transparent component above. 

Ground floor units 
appear to be 
differentiated from 
communal areas 
by level changes, 
though there is 
insufficient detail to 
clearly ascertain 
level differences.   

NO 
 

A gate is to be provided from each ground 
floor apartment private open space into 
common areas where practical. 

Gates are not 
proposed from 
private open space 
to common areas. 

NO  

No subterranean rooms to any part of any 
apartment 

Units 01 and 03 
are partly 
subterranean.  

NO 
 

No ground floor apartments created as a 
result of excessive excavation. 
 

Units 01 and 03 
result from 
excessive 
excavation. 

NO 
 

No part of any wall used to accommodate any 
residential apartment uses, including storage 
areas outside the apartment, is to be in direct 
contact with soil or rely on any form of tanking 
including spaces that act as tanking. 
 

Storage areas in 
the basement 
adjoin the 
basement walls. 

NO  

Tanking may only be provided to basement It is unclear if the NO 
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parking levels. Where basement storage is 
located adjacent to external walls, they are to 
be separated from the tanked wall by an 
accessible maintenance passage.  
 

proposed 
basement is 
tanked. 
Regardless, an 
accessible 
maintenance 
passage is not 
provided.  

 

The internal finished floor level of any part of 
a ground floor apartment and/or private open 
space is not to be more than 0.9m below 
existing ground level at the building line. 
 

Units 01 and 03 
are subterranean 
(1.7 metres to 3.35 
metres below 
ground level). 

NO 
 

Where the internal finished floor level of a 
ground floor apartment and/or private open 
space is not more than 0.9m below the 
existing ground level at the building line, the 
ground level adjacent to the building is to be 
levelled to the finished floor level for a 
distance of 3m from the building line. 
 

Ground level is 
levelled for 1.5 
metres adjacent to 
Unit 01 and a 
minimum of 1.6 
metres adjacent to 
Unit 03. 

NO 
 

All obstructions, such as retaining walls or 
fences, are to be located below a 45˚ control 
plane, drawn from the finished ground level at 
the building line. Landscaping plants may 
project beyond the 45˚control plane. 
 

Satisfactory. YES 
 

7C.4 – Apartment mix and accessibility 

Range of apartment sizes (one, two, three 
bedroom) included within the development 

A range of 
apartment sizes is 
proposed. 

YES 
 

Mix of 1, 2 & 3 bedroom apartments located 
on the ground level. 

1 and 4 bedroom 
units are proposed 
at ground floor 
level. 

NO 

All apartments are to be designed to Silver 
Level under the Livable Housing Design 
Guidelines 
 
 

All units are 
designed to Silver 
level. 

YES 

At least 15% of the dwellings (or part thereof) 
are to be designed to Platinum Level under 
the Livable Housing Design Guidelines. 

14.2% (4/28) units 
are ‘adaptable’ per 
the Statement of 
Environmental 
Effects, however 
the architectural 
plans show 17.8% 
(5/28) adaptable 
units. 
Consequently, the 
application is 
unclear in this 
regard. 

NO 
 

At least 70% of all dwellings are visitable. All units appear to YES 
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be visitable.  

7C.5 – Building entries  

The residential flat building entry is to be 
clearly expressed using appropriate 
architectural elements. 
 

The entry is 
expressed using 
architectural 
elements including 
arches and glazing. 

YES  

Buildings are to address the street by 
providing visible entry points with the 
following: 

i) main building entrances that are level and 
directly accessible from the street; or, 
ii) where site configuration is conducive to 
having a side entry, the path to the building 
entrance is readily visible from the street, 
and the building entrance is signalled with 
appropriate architectural elements. 

 

The main entry 
point is visible and 
accessible from the 
street.  

YES 

Entry foyers are to be no more than 1m above 
ground level. Any ramped access required is 
to be integrated into the design of the building 
or landscape. Mechanical chairlifts and the 
like will not be accepted. 
 

Entry foyer is 
located at RL94.1 
which is 1.7 metres 
above existing 
ground level.  

NO 
 

Buildings are to have a clearly visible building 
entry for each vertical circulation core with 
clear way-finding signs integrated into the 
external circulation pathway system. 
 

Entry is clearly 
visible.  

YES 

The building entry is to be legible and 
integrated with horizontal and vertical building 
facade architectural elements. At street level, 
the entry is to be articulated with awnings, 
porticos, recesses or projecting bays for clear 
identification. 
 

Vertical elements 
are proposed to 
articulate the entry 
however horizontal 
elements are not 
used. 

NO  

All entry areas are to be well lit and designed 
to avoid any concealment or entrapment 
areas and avoid dog leg entry foyers. All light 
spill is prohibited. 
 

Entry does not 
include spaces for 
entrapment and is 
capable of being 
well lit. 

YES 
 

Lifts are to be directly visible from the building 
entry doorway.  

 

Lift is visible from 
foyer. 

YES 

Lockable mail boxes are to be: provided close 
to the street; and  

be at 90 degrees to the street and to Australia 
Post standards; and  

integrated with front fences or building 
entries.  
 

Lockable 
mailboxes are not 
shown. 

NO 
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All entries are to be integrated into the 
external circulation pattern of the 
development. 
 

Entry is accessible 
from Council’s 
public footpath.  

YES 
 

Buildings on corner sites are to address both 
street frontages and provide entry points and 
direct level access from both street frontages.  
 

Level pedestrian 
access is provided 
from the secondary 
frontage (Lindfield 
Avenue) only. 

NO  

Building entry paths are to be minimum 1.2m 
wide and located within the common area 
with a minimum dimension of 1.2m on either 
side for landscape planting. Paths are to 
provide extra width at building entries to allow 
easy passing between pedestrians and to 
allow effective turning.  
 

Entry path is 2.3 
metres wide with 
the southern 
landscape area 
only 800 
millimetres wide. 

NO 

All common circulation corridors are to be at 
least 1.5m wide, and the area outside lifts is 
to be at least 1.8m wide. 
 

A circulation area 
of 1.8 metres is 
proposed outside 
the lift. Corridors 
have a width of 1.8 
metres. 

YES 
 

7C.6 – Building Form and Facades 

All building facades at ground level are to be 
designed to avoid the creation of entrapment 
areas. 
 

Entrapment areas 
are not proposed. 

YES 

No single wall plane is to exceed 81m2 in 
area. 

A wall plane of 
107m2 is proposed 
on the upper levels 
of the eastern 
elevation.   

NO  

The following are to be avoided on all building 
elevations: 

i) large flat walls; 
ii) undifferentiated window openings; 
iii) applied treatments; 
iv) one single predominant finish or material. 

 

Large flat walls are 
proposed to the 
eastern and 
southern 
elevations.  

NO 
 

All facades are to place entries, habitable 
room windows, and balconies so that they 
maximise outlook and passive surveillance of 
the street and to common areas surrounding 
the building. 
 

Balconies are 
located to 
maximise passive 
surveillance of the 
street. 

YES 

All building elements including shading 
devices, signage, drainage pipes 
awnings/colonnades and communication 
devices are to be coordinated and integrated 
into the overall facade design. 
 

Capable of being 
resolved via 
condition.  

YES 
 

Air conditioning condensers are to be located 
within the basement or within the roof 

Air conditioning 
condensers are 

YES 
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structure of the upper most roof. Air 
conditioning 
condensers are not to be located on: 

i) the building façade: 
ii) the top of a flat roof: 
iii) terraces; 
iv) private or communal open spaces; or 
v) balconies. 

 

proposed to be 
located in the 
basement.  

Screening between adjacent apartments is to 
be integrated into the overall building design. 
 

Screening is 
proposed between 
adjacent balconies 
(Unit 06 and 07 
typical).  

YES 

Notches, slots or indentations in the perimeter 
of the building are to be at least as wide as 
they are deep. 
 

Notches or 
indentations are 
not proposed. 

YES 
 

Facade elements that result in poor 
architectural design outcomes 
for internal spaces, such as snorkel windows, 
are not permitted. 
 

Snorkel windows 
are not proposed. 

YES 

All facades are to be designed to minimise 
on-going maintenance and weathering 
through measures such as: 

i) selecting appropriate robust 
materials/finishes; and 
ii) including appropriate building edge, 
balcony edge, sill, head and parapet 
detailing that demonstrates protection from 
prevailing 
weather and harsh solar aspects. 

 

Excessive use of 
rendered finishes is 
relied upon. 

NO 

Facade Articulation 

All building facades are to be articulated with 
wall planes varying in depth by not less than 
0.6m, and supplemented with architectural 
elements. 
 

Wall planes of 
varying depth are 
not proposed. 

NO  

Facade articulation is to be well composed 
with attractive proportions and coherent 
rhythms and integrated into the building 
form and structure. Methods of achieving 
articulated facades include: 
 

i) defining a base, middle and top relating to 
the overall proportion of the building; 
ii) expressing the internal building layout or 
structure, such as vertical bays or party 
walls; 
iii) using a variety of window types to create 
rhythm or express the building uses; 

Insufficient shading 
is proposed to the 
western elevation. 
Furthermore, the 
eastern and 
southern elevations 
include excessive 
blank walls.   

NO 
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iv) using recessed balconies and deep 
windows to add visual depth; 
v) use of eaves, louvres and sun shading 
devices to openings. 
vi) using elements that cast shadow and 
accentuate the appearance of depth; 
vii) using changes of material, texture and 
colour integrated with the building 
articulation to break down large or repetitive 
facades and reduce the bulk and scale of 
the building. 

 

Blade walls are not to be the sole element 
used to provide articulation. 
 

Blade walls are not 
proposed. 

YES 

All developments are to utilise shading/glare 
control devices to articulate the facade and 
contribute to the streetscape. Design 
solutions can include: 

i) providing external horizontal shading to 
north-facing windows, such as eaves, 
overhangs, pergolas, awnings, colonnades, 
upper floor balconies, and/or deciduous 
vegetation; 
ii) providing vertical shading to east and 
west windows, such as sliding screens, 
adjustable louvres, blinds and/or shutters; 
iii) providing shading to glazed and 
transparent roofs; 
iv) integration of shading devices with solar 
energy collection technology. 

 

Inadequate shade 
protection is 
provided to glazing 
on the western 
elevation. 

NO 
 

Building Length 

The continuous length of a single building on 
any elevation is not to exceed 36m. 
 

The length of the 
building is 28.9 
metres. 

YES 

The length of a single building elevation 
facing the side or rear boundary may exceed 
36m provided that: 

i) the façade is recessed in depth and width 
to appear as distinctive and separate 
building bays or wings; and 
ii) the recess is retained as common area 
with landscaping which includes at least one 
medium tree (at least 8m canopy diameter 
at maturity). 

 

The elevation 
facing the rear 
boundary has a 
length of 12 
metres. 

YES 

Balconies 

Balcony or terrace design may incorporate 
building elements such as pergolas, sun 
screens, shutters, operable walls and the like 
to respond to the street context, building 
orientation and residential amenity. The use 

Balcony design 
does not include 
screens or 
shutters. 

NO 
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of such building elements are not to enable 
the balcony or terrace to be used as a 
habitable room. 
 

Balconies that run the full length of the 
building facade are not permitted. 
 

Balconies run the 
full length of the 
northern façade. 

NO  

Continuous transparent or translucent 
balustrades are not permitted to balconies or 
terraces. 
 

Continuous 
transparent 
balconies are 
proposed to the 
upper levels. 

NO 

Balconies are not to project more than 1.5m 
from the outermost wall of the building 
facade. 
 

Balconies along 
the northern façade 
project up to 3.6 
metres. 

NO  

Corner Sites 

Street corners are to be emphasised 
architecturally by accentuating parts of the 
building facade. This may be through: 

i) changes in height, colour or facade 
materials; 
ii) changes at the corner; 
iii) change in building articulation; 
iv) facade orientation; 
v) change in roof expression; 
vi) splayed setbacks or curves; 
vii) providing corner building entries. 
 

The street corner is 
not emphasised 
architecturally. 

NO 

7C.7 – Building storeys 

  
Sites with the following maximum building 
heights under the KLEP are to have a 
maximum number of storeys above the 
basement as in the table below:  

 
Maximum  
building height  

Maximum  
number of storeys 

11.5m 3 
 

30.9 metres and 10 
storeys.  

NO 
 

7C.8 – Top storey design and roof forms  

The top storey of a building is to be designed 
so that: 

i) the GFA of the top storey of a residential 
flat building does not exceed 60% of the 
GFA of the storey immediately below it; and 
ii) for the purposes of this section, the top 
storey applies to the building as a whole 
and does not apply to the top level of each 
part of a stepped building. 

 

GFA of Level 10 
comprises 8% of 
GFA of level 9. 

YES 
 

The top storey of a building is to be set back 
a minimum of 2.4m from the outer face of the 

The top storey is 
not set back from 

NO  
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floors below on all sides (roof projection is 
allowed beyond the outer face of the top 
storey). 
 

the floor below at 
the western 
elevation. 

The upper storeys of residential buildings are 
to be articulated with differentiated roof forms, 
maisonettes or mezzanine penthouses and 
the like. 
 

The upper storey is 
articulated and 
includes an awning 
and open terrace 
areas.  

YES 

Service elements are to be integrated into the 
overall design of the roof and not be visible 
from the public domain or any surrounding 
development. These elements include lift 
overruns, plant equipment, air conditioning 
units, chimneys, vent stacks, water storage, 
communication devices and signage. 
 

Service elements 
are integrated into 
the roof design.  

YES 

Roof design is to respond to solar access and 
prevailing weather with the use of eaves, 
skillion roofs, awnings and the like with a 
minimum overhang of 0.6m 
 

Roof includes 
eaves. 

YES 
 

Lightweight pergolas, sun screens, privacy 
screens and planters are permitted on the 
roof or podium, provided they are integrated 
with the building and facade design and do 
not increase the bulk of the building, create 
visual clutter or impact on significant views 
from adjoining properties. 
 

Lightweight awning 
and planter boxes 
are proposed upon 
the roof. These 
elements are 
integrated and do 
not add in 
excessive bulk. 

YES 

Roof top gardens for private or communal 
use are encouraged. 
 

Rooftop communal 
open space is 
proposed. 

YES 

7C.9 – Laundry and air clothes drying facilities  

Each apartment is required to have access to 
an external air clothes drying area, such as a 
screened balcony, a terrace or clothes lines 
within the common area. 
 

External clothes 
drying areas have 
not been provided. 

NO 

Storage volume calculation within laundries is 
to exclude the space required to 
accommodate a washing tub, washing 
machine and dryer. 
 

Insufficient 
information 
regarding storage 
volume has been 
provided.  

NO 
 

Where clothes drying is provided within 
private open space within a communal open 
space, its area is to be additional to that 
required for the private open space or 
communal open space. 
 

Clothes drying 
areas are not 
proposed. 

YES 

7C.10 – Fencing  

Front boundary fences and walls (to a public 
street) and side boundary fences within the 

Front fence has a 
height of 1 metre 

YES 
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street setback are not to be higher than: 
i) 0.9m if of closed construction (such as 
masonry, lapped and capped timber or 
brushwood fences); or 
 
ii) 1.2m if of open construction (such as open 
paling and picket fences). 
 

and is of open 
design. 

Fences and walls are to step down and follow 
the natural contours of the site. 
 

Front fence is of a 
style which follows 
the contours of the 
site.  

YES 

Hedges and shrub planting are preferred to 
the street frontage, but no higher than 1.2m 
along the entire front boundary, or 1.8m on a 
site fronting a busy road. 
 

Hedging of 2.5-3 
metres is 
proposed. 

NO 
 

All fencing is to be designed to highlight 
entrances and be compatible with buildings 
and letterbox areas. 
 

Fencing highlights 
building entry. 

YES 

External finishes for fencing are to be robust 
and graffiti resistant. 
 

Proposed fence 
has a metal finish. 

YES 
 

Ground floor private open space, courtyard 
and terrace wall and fence heights are not to 
exceed 

 
i) 1.2m to any street frontage 
 
ii) 1.8m to any side or rear boundary with a 
maximum 1.2m high solid component and a 
minimum 30% transparent component 
above. 

 

Courtyards are 
unfenced and set 
within retaining 
walls of 950 
millimetres in 
height. 

YES 

7C.11 – Acoustic Privacy 

Noise levels associated with air conditioning, 
kitchen, bathroom, laundry ventilation, other 
mechanical ventilation systems and other 
plant are to comply with the requirements in 
Part 23.8 of the DCP. 
 

Noise levels have 
not been assessed 
by the acoustic 
consultant.  

NO 
 

 
Ku-ring-gai Development Control Plan 
 
Section B 
 
Part 19 – Heritage items and Heritage Conservation Areas 
 
The subject site does not contain a heritage item and is not located within a heritage 
conservation area. The site is located within 100 metres of heritage items at No. 5 Middle 
Harbour Road, No. 19 Russell Avenue, Lindfield Station and No. 1-5 Tryon Road (‘St Albans 
Church’). The proposed development is sufficiently removed from these items to mitigate 
against adverse heritage impacts.   
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Part 20 – Development near Road or Rail noise 
 
A Rail Noise and Vibration Impact Assessment (prepared by Rodney Stevens Acoustics 
dated 6 June 2025) has been provided and adequately considers the DCP requirements. 
 
Ku-ring-gai Development Control Plan 
 
Section C 
 
Part 24 – Water management 
 
The proposed development has not been designed to manage urban stormwater as per the 
requirements of the KDCP. This issue forms a recommended reason for refusal.  
 
Ku-ring-gai Contributions Plan 2010 
 
The development, if approved, would attract a Section 7.11 contribution. If the Panel is of a 

mind to approve the application, it is recommended a condition requiring payment of the 
required contribution to be included in the determination.  
 
Housing and Productivity Contribution  

 
The development, if approved, would attract a contribution under the Housing and 
Productivity Contribution requirement.  
 
REGULATION  
 
Section 61(1) of the Environmental Planning & Assessment Regulation 2021 requires the 
consent authority to consider the provisions of Australian Standard AS 2601-2001: The 
demolition of structures. If the application was recommended for approval, conditions to 
manage demolition would be included in the recommendation.  
 
The application relates to residential apartment development and the development 
application was required to be accompanied by a Design Verification Statement (DVS) from 
a qualified designer under Section 29 of the Regulation. The submitted DVS is inadequate 
consequently it forms a recommended reason for refusal.  
 

LIKELY IMPACTS 
 
The likely impacts of the development have been considered and are deemed to be 
unacceptable for the reasons outlined in this report.  

 
SUITABILITY OF THE SITE 
 
The site is suitable for the proposed development. 
 

PUBLIC INTEREST 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by the Panel ensuring that any adverse 
effects on the surrounding area and the environment are minimised. The proposal has been 
assessed against the relevant environmental planning instruments and is deemed to be 
unacceptable as detailed throughout the report and recommended reasons for refusal.  
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CONCLUSION 
 
Having regard to the provisions of Section 4.15 of the Environmental Planning and 
Assessment Act 1979, the proposed development is unsatisfactory for the reasons 
advanced in the recommendations of this report. 
 
RECOMMENDATION 
 

PURSUANT TO SECTION 4.16(1) OF THE ENVIRONMENTAL PLANNING AND 
ASSESSMENT ACT, 1979 
 

THAT the Ku-ring-gai Local Planning Panel exercising the functions of Ku-ring-gai Council, 
as the consent authority, pursuant to Section 4.16 of the Environment Planning and 
Assessment Act 1979, refuse development consent to eDA0313/25 for the demolition of 
existing dwelling and construction of a residential flat building with basement car parking and 
associated works on land at 1 Russell Avenue Lindfield, for the following reasons: 
 
1. Minimum site dimensions  

 
The site does not meet the minimum dimensions specified in Clause 6.6(2)(b) in Ku-ring-gai 
Local Environmental Plan and the proposed development is therefore prohibited. 
 
Particulars: 
 

a) Subclause (2) in Clause 6.6 in KLEP provides –  
 
(2) Despite any other provision of this Plan, development consent must not be 

granted for the erection of multi dwelling housing or a residential flat building 
on a lot in a residential zone unless the lot has an area of at least 1,200 
square metres and minimum dimensions (width and depth) of at least— 

 
(a) if the area of the land is less than 1,800 square metres—24 metres, or 
(b) if the area of the land is 1,800 square metres or more—30 metres. 

 
b) The Development Application proposes a residential flat building. The site has a total 

area of 1,131.3m². The site has the following dimensions having a primary frontage 
to Russell Avenue –  
 

a. Minimum site width (northern boundary) – 16.47 metres 
b. Minimum site depth (eastern boundary) – 44.527 metres 

 
c) Given the site has an area less than 1,800m2 according to Clause 6.6(2)(a), it must 

meet the minimum dimensions of 24 metres for both width and depth.  
 

d) As detailed in particular (b) above, the width of the site is only 16.47 metres at the 
northern end which is non-compliant with Clause 6.6 (2)(b) in KLEP 2015. 

 
e) A Clause 4.6 variation request has been submitted for the proposed development, 

however the consent authority cannot be satisfied that compliance with the 
development standard is unreasonable and unnecessary, as required by Clause 
4.6(3)(a). The objective of Clause 6.6, as outlined in subclause (1)(b), relates to the 
provision of ‘generous landscaped areas and setbacks to ensure the amenity of 
adjoining properties and to support the desired future character of these areas. The 
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proposed development includes deficient landscaped area and by virtue of this, is a 
prohibited development as outlined in Reason 2.  
 

f) In addition, the consent authority cannot be satisfied that there are sufficient 
environmental planning grounds to support the proposed departure, as required by 
Clause 4.6(3)(b).  The applicant’s arguments are not agreed with for the reasons 
outlined below: 
 

a. The proposed development results in significant adverse impacts resulting 
from non-compliant landscaped area, inadequate deep soil area and 
insufficient canopy tree planting.  

b. The proposed development does not result in a better planning outcome 
compared to a compliant development, which could be achieved under the 
Alternative TOD.  

 
g) The submitted Clause 4.6 variation request cannot be considered well founded as it 

references Chapter 5 of State Environmental Planning Policy (Housing) 2021 [SEPP 
Housing], which is not relevant to the amended proposal.  
 

2. Inadequate landscape area – prohibited development  
 
There is inadequate landscape area proposed, contrary to Chapters 2 and 6 of State 
Environmental Planning Policy (Housing) 2021.  
 
Particulars: 
 

a) The proposal does not comply with the minimum landscape development standard of 
30% of the site area as outlined in Section 19(2)(b)(ii) of Chapter 2 State 
Environmental Planning Policy (Housing) 2021 (SEPP Housing). The proposal 
provides a landscape area of 108.6m2, which represents 9.6% of the site area and is 
non-compliant. 
 

b) Chapter 2, Section 19(2)(b)(ii) contains a non-discretionary development standard 
and approval cannot be granted to the proposed development without a well justified 
Clause 4.6 variation request. No Clause 4.6 variation request has been submitted in 
support of the breach of this development standard.  

 
c) Chapter 6, Section 177(2) of SEPP Housing requires the consent authority to 

consider the Tree Canopy Guide for Low and Mid Rise Housing (the Guide). The 
proposed development is inconsistent with the requirements of Table 7 of the Guide 
(enhanced provisions) and fails to deliver the intended landscape outcomes of 
increased tree canopy, improved amenity, and consistency with the prevailing 
landscape character of the locality. In particular, the proposal fails to demonstrate 
compliance with the following minimum requirements: 

 
i. Tree canopy cover: 15% of the site area (169.7m²). 
ii. Deep soil zone with minimum 3 metres dimension: 10% of the Site area 

(113.1m²). 
iii. Tree planting rate: a minimum of 4 medium trees are required. 

 
3. Non-compliant building height  
 
The proposed development results in a non-compliant building height, which is not 
supported by a well-founded Clause 4.6 variation request to excuse compliance with Section 
18(2) of SEPP Housing.  
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Particulars: 
 

a) A Clause 4.6 variation request has been provided but incorrectly refers to the 
provisions of Chapter 5, Section 155 of SEPP Housing. As the Clause 4.6 variation 
request references the incorrect provisions of SEPP Housing, the Clause 4.6 
variation request cannot be considered to be well founded. As the development 
standard has not been correctly identified, the consent authority cannot be satisfied 
that compliance with the development standard is unreasonable and unnecessary as 
required by Clause 4.6(3)(a) of KLEP.  

 
4. Non-compliant number of storeys 
 
The proposed development does not comply with the maximum number of storeys for ‘Low 
and Mid Rise development’ as referenced in Chapter 6, Section 175(2) of SEPP Housing.  
 
Particulars: 
 

a) The applicant has submitted a Clause 4.6 variation request with respect to the 
number of storeys development standard in Chapter 6, Section 175(2) of SEPP 
Housing.  
 

b) As the ‘bonus provisions’ of Chapter 2, Section 18 may be utilised to increase 
building height subject to provision of additional affordable housing, it is unclear 
whether the provisions of Chapter 6, Section 175 are applicable to the proposed 
development.   
 

c) In the event that the provisions of Chapter 6, Section 175(2) are applicable, the 
consent authority cannot be satisfied that compliance with the development standard 
is unreasonable and unnecessary in the circumstances as required by Clause 
4.6(3)(a). The proposal seeks to vary the development standard by four storeys (40% 
variation), which results in a ten-storey residential flat building. The scale of the 
resulting development cannot be classified as ‘low and mid rise housing’ and is 
therefore inconsistent with the aims of Chapter 6 of SEPP Housing.  
 

d) In addition, the consent authority cannot be satisfied that sufficient environmental 
planning grounds exist to vary the development standard as required by Clause 
4.6(3)(b), as the reasons advanced by the applicant do not provide sufficient 
justification for the proposed variation. The applicant’s arguments are not agreed with 
for the reasons outlined below: 
 

i. The proposed height exceedance is beyond minor and comprises four 
additional storeys. An exceedance of this extent cannot reasonably be 
attributed to the site topography.  

ii. Whilst compliance with the ADG requirements for cross-ventilation is claimed 
by the applicant, it is unclear how compliance is achieved by the units located 
in the north-eastern corner of the building as these units feature openings to 
the northern elevation only.   

iii. The proposed apartment mix cannot be attributed to the additional building 
height (four storeys) proposed. The lower six storeys include a mixture of one, 
two and three bedroom units. Additionally, all proposed affordable units (Unit 
01, Unit 04, Unit 05, Unit 07, Unit 08 and Unit 16) are located within the lower 
six storeys.  

iv. The proposed ground plane treatment results in several subterranean units 
with poor amenity. Better amenity would be achieved by increasing the 
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ground level floor of the building and deleting one or more of the upper 
storeys.  

 
5. Non-compliant Floor Space Ratio 
 
The proposed development results in a non-compliant Floor Space Ratio (FSR) which is not 
supported by a well-founded Clause 4.6 variation request to Section 16(1) of SEPP Housing.  
 
Particulars: 
 

a) The applicant has submitted a Clause 4.6 variation request to Section 16(1) of SEPP 
Housing which states that compliance with the development standard is 
unreasonable and unnecessary because: 

 
i. The extent of the FSR variation is negligible. 
ii. The FSR variation results in an increase in the delivery of housing to meet the 

needs of low-income people.  
iii. The proposed development will result in greater housing diversity. 

 
b) Further, the applicant submits that the following environmental planning grounds 

exist to vary the development standard: 
 

i. The proposal is consistent with the aims and objectives of SEPP Housing as 
it seeks to maximise residential density in an appropriate location.  

ii. The proposal is consistent with future character as a result of saved TOD 
developments in the locality.  

iii. The proposal will result in less bulk than a complying proposal. 
iv. There is an absence of impacts attributed to the additional FSR.  
v. The proposal includes a good mix of housing types.  

 
c) The consent authority cannot be satisfied that sufficient environmental planning 

grounds exist to vary the development standard as required by Clause 4.6(3)(b), as 
the reasons advanced by the applicant do not provide sufficient justification for the 
proposed variation.  The applicant’s arguments are not agreed with for the reasons 
outlined below: 

 
i. The provision of affordable housing is not sufficient means to justify the 

proposed exceedance from the FSR development standard. The provisions of 
Chapter 2 require a minimum GFA of 485.33m2 of affordable housing. The 
proposed development includes a GFA of 501m2 of affordable housing, 
thereby exceeding the minimum requirement by 15.67m2. The proposed FSR 
exceedance amounts to 65.682m2 and comprises an additional 50.012m2 of 
‘market rate’ GFA.  

ii. Contrary to what is claimed by the applicant, the development will result in 
detrimental environmental impacts. The proposed development includes non-
compliant and inadequate landscaping and deep soil provision, as well as 
insufficient building setbacks and excessive site coverage.  

iii. It is not agreed that the proposal will result in lesser visual bulk than a 
compliant proposal under the Alternative TOD. A proposal under the 
Alternative TOD (which utilises the bonus provisions of Chapter 2) may be of 
greater height than the proposed development but would be bolstered by 
larger building setbacks and additional deep soil area as the FSR 
development standard would be less (1.8:1 plus 30%). This would better 
achieve the desired future character, which comprises residential flat 
buildings within a garden setting; and one that benefits from large-canopy 
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trees. Sections 7A and 7C of the KDCP make a direct link between garden 
setting, “mature canopy tree cover” and “desired future character”; 
Development is to be “in keeping with the garden character of Ku-ring-gai 
where the tree canopy dominates the landscape, by making provision for 
quality deep soil landscaping … tall trees to the streetscape; in‐between and 
to all elevations of buildings on the development site; in‐between buildings on 
the development site and on adjacent sites”. In this regard, reference is also 
made to Section 20(3) of SEPP (see recommended reason for refusal 10).   

iv. Whilst it is agreed that the proposed development achieves a good mix of 
apartment types, this mix cannot be attributed to the additional FSR 
proposed.  

 
6. Water management 

 
The Development Application does not take all reasonable management actions to avoid, 
minimise or mitigate adverse impacts to adjoining properties, contrary to Clause 6.5 of KLEP 
2015. Further, the Development Application is not accompanied by sufficient particulars to 
enable an assessment against Clause 6.5 of KLEP 2015. Development consent cannot be 
granted. 

 
Particulars: 

 
a) Clause 6.5 of KLEP 2015 provides that, before granting development consent to 

development on any land to which the LEP applies, the consent authority must be 
satisfied that, relevantly: 
 

i. The stormwater management system includes all reasonable management 
actions to avoid any adverse impacts on the land to which the development is 
to be carried out, adjoining properties, native bushland, waterways and 
groundwater systems; and 

ii. If a potential adverse environmental impact cannot be feasibly avoided, the 
development minimises and mitigates the adverse impacts of stormwater 
runoff on adjoining properties, native bushland, waterways and groundwater 
systems. 

 
b) The proposed on-site detention (OSD) tank connects into a realigned Council 

stormwater pit in Russell Avenue. The design has not considered the functionality of 
the Council stormwater system in relation to impacts on the OSD system resulting 
from a submerged outlet and hydraulic grade line (HGL) assessment of the Council 
system. The HGL assessment must consider the critical storm for the 1% AEP 
design storm event and demonstrate overflows from the OSD tank are not directed to 
the basement.  
 

c) No hydrological and hydraulic modelling based on DRAINS software has been 
provided to enable assessment of the hydraulic performance of the Council and the 
property’s stormwater system. 
 

d) No supporting hydraulic calculations have been submitted to demonstrate 
compliance with Part 24C.3-4 of the KDCP that requires rainwater retention and re-
use to be provided to achieve a 50% reduction in runoff days. A water balance model 
has not been submitted. 

 
e) The application is not supported by Flood Impact Assessment based on TUFLOW 

software prepared in accordance with the requirements outlined in ‘Part 24D.2 - 
Flood Studies and the Design Flood Standard’ and Part 24R.7 of the KDCP to enable 
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assessment of potential inundation of the basement. 
 

7. Insufficient building setbacks and building separation  
 
The proposed development has inadequate building setbacks and building separation, 
resulting in adverse amenity impacts and non-compliances with Part 3F of the Apartment 
Design Guide (ADG) and Part 7A.3 of Ku-ring-gai Development Control Plan (KDCP). 
 
Particulars: 
 

a) The proposed development does not meet the minimum requirements outlined in 
Objective 3F-1 of the ADG. The ADG requires a minimum setback of 6 metres for 
habitable rooms/balconies with a height of up to 4 storeys, 9 metres for habitable 
rooms/balconies with a height of 5-8 storeys and 12 metres for habitable 
rooms/balconies with a height of nine storeys of more. Instead, the proposed 
development includes setbacks of 3 metres up to four storeys and 6 metres for 5 
storeys and upwards. This not only compromises the internal amenity of habitable 
rooms in the proposed development but also places an undue burden on 
neighbouring properties to achieve adequate amenity and compliance with the ADG 
if they are developed in future. The minimum separation distances under Objective 
3F are based on achieving reasonable visual privacy between buildings, with the total 
separation shared equally across the boundary - meaning any reduction on one site 
reduces the available distance on the other.   
 

b) The proposed setbacks of 6.4 metres to the northern (primary) street frontage and 
3.9 metres to the western (secondary) street frontage are non-compliant with Control 
1 of Part 7A.3 of KDCP. The proposed setbacks do not support the provision of a 
garden setting and are also inconsistent with Objectives 1-4 and 7 of Part 7A.3.   
 

c) The proposed side and rear setbacks of 2.3 metres from the eastern (side) boundary 
and 1.9 metres from the southern (rear) boundary are non-compliant with Control 5(i) 
of Part 7A.3 of the KDCP which requires a minimum setback of 6 metres up to the 
fourth storey.  
 

d) The proposal provides setbacks of 3.4 metres (to the eastern boundary) and 2.5 
metres (to the southern boundary) to the fifth storey and above and is non-compliant 
with Control 5(ii) which requires setbacks of 9 metres for the upper levels. In this 
regard the proposal is inconsistent with Objectives 8, 10, 11, 13 and 15 of Part 7A.3.  
 

e) In addition, the proposed eastern side setback is inconsistent with Controls 9, 10(i) 
and (ii) of Part 7A.3 of KDCP and does not satisfy Objective 9 of this Part which aims 
to provide a transition to adjoining sites zoned differently for lower density residential 
development.  
 

f) The proposed basement encroaches on all building setbacks and is contrary to 
Controls 11, 13 and 14 of Part 7A.3 of KDCP. The proposal is contrary to Objectives 
7, 11, 14 and 15 of this Part as the resulting development provides insufficient deep 
soil zones within the setback areas.  

 
8.  Inadequate deep soil zones  
 
The proposed development includes inadequate deep soil zones contrary to Part 3E of the 
ADG and Part 7A.6 of the KDCP.  
 
Particulars: 
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a) The proposed development results in a deep soil area of 2%, contrary to the 

minimum deep soil zone requirements of Objective 3E-1 of the ADG which require a 
minimum deep soil zone of 7% of the site area and a suggested deep soil area of 
10% for sites between 650m2 and 1,500m2 in area. Deep soil zones, as defined by 
the ADG, must have a minimum dimension of 6 metres.  
 

b) The proposed deep soil areas are fragmented by retaining walls and fences. This 
fragmentation prevents the establishment of tall canopy trees and diminishes the 
environmental and amenity benefits that continuous deep soil areas are intended to 
deliver. The proposed outcome is inconsistent with the ADG objectives to support 
landscape character, urban ecology, and residential amenity. 
 

c) Additionally, the proposal does not comply with Control 1 in Part 7A.6 of KDCP, 
which requires a minimum deep soil zone of 40% of the site area. As defined under 
the KDCP, the proposed development includes a total deep soil area of 64.8m², 
equivalent to 5.72% of the site area. The proposal is inconsistent with Objectives 1-3 
and 5 of Part 7A.6 for the following reasons:  
 

i. The development fails to contribute to the intended garden character of the 
locality. 

ii. The landscape design is not in scale with the bulk of the proposed 
development or consistent with the surrounding context. 

iii. The limited deep soil areas do not allow the inclusion of tall canopy trees, 
particularly within the site frontage where they are critical to achieving 
streetscape amenity and long term tree canopy outcomes as envisaged 
under the current controls and the Alternative TOD. 

 
d) The proposal does not comply with Control 4 of Part 7A.6 of KDCP, which provides 

that deep soil landscaping is to be provided within common areas to provide a buffer 
between buildings and soften their bulk and scale. Several deep soil areas proposed 
on the site appear to be located within private open spaces, with fencing and 
(potentially) retaining walls subdividing these zones. This limits the available space 
for meaningful tree planting and is contrary to Objectives 6 and 7 of Part 7A.6. 
 

e) The proposed driveway is set back 0.5 metres from the eastern side boundary, 
contrary to Control 8 and Objective 6 of Part 7A.3 of KDCP, which aim to ensure 
driveways do not compromise the landscape setting or neighbouring amenity. 
 

f) A site coverage of approximately 42% is proposed, contrary to Control 1 and 
Objectives 1-5 of Part 7A.5 of KDCP which permits a maximum site coverage of 30% 
if deep soil requirements are met.  

 
9. Unsatisfactory response to site topography 

The proposed development does not appropriately address the site’s topography, resulting 
in adverse amenity and streetscape impacts. An appropriate response to topography would 
be one that adequately addresses the technical issues of natural stormwater flows and 
flooding but also demonstrates how the proposed development responds to the integral mix 
of vegetation and terrain that is a key feature of Ku-ring-gai’s character.  

Particulars: 

a) The site currently sits approximately 1.3 metres below the public domain along the 
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western frontage (Lindfield Avenue). The proposed ground level is at RL 90.95, 
which is approximately 710 millimetres below the lower level of the existing site. This 
creates the following landscape concerns: 
 

i. To address the level difference of approximately 2.35 metres along the 
Lindfield Avenue frontage, the proposal includes a series of retaining walls 
that form two stepped deep soil zones, at 1.2 metres and 2.4 metres wide 
respectively. These narrow and divided deep soil areas do not provide 
sufficient space for tree planting at a scale proportionate to the 
development, resulting in limited canopy potential and reduced amenity for 
ground-floor dwellings and private open spaces. 

ii. The private open space of the ground-level units, together with the 
associated deep soil areas, is located below the public domain level by 
approximately 2 to 3.8 metres, necessitating the inclusion of several 
retaining walls within the deep soil areas to achieve the required finished 
public domain levels. This design outcome is inconsistent with Objectives 1, 
2, 3, 4, and Controls 2, 3, 4 ii), 7 v), 7vi) in Part 7A.1; Objectives 1, 3, 6 
Control 6, 7, in Part 7A.2; Objectives 1, 2, 3, 7, and Controls 3, 4, 7, 8, 9 in 
Part 7A.6 and Controls 1, 3, in Part 21.1 of the KDCP. The division of deep 
soil areas results in non-compliance with the minimum deep soil 
requirements specified under the ADG and KDCP (refer to Reason 8).  

iii. The minimal dimensions of the proposed deep soil areas do not satisfy 
KDCP tree replenishment standards, resulting in a poor landscape outcome 
and an unacceptable impact on local character (refer to Reason 13). 

iv. The eastern portion of the development also demonstrates an unsuitable 
landscape response, both in relation to the proposed building and its 
interface with adjoining properties. 

 
b) The architectural and landscape plans lack critical information in relation to natural 

ground line on sections and elevations. As a result of this lack of information, it is 
unclear if the number of storeys has been depicted correctly in accordance with 
Control 1 of Part 7C.7 of KDCP. 

 
c) There is insufficient information about the proposed ground levels. The landscape 

plan contains incomplete finished levels for courtyards and no finished ground levels 
for garden areas.  
 

d) Two units facing Lindfield Avenue on Level 01 floorplan appear to be subterranean. 
Unit 01 appears to be 3.35 metres below street level whilst Unit 03 appears to be 1.7 
metres to 3 metres below street level. The proposal is therefore contrary to Control 5 
of Part 7C.3 of KDCP, which states that units are not to be accommodated as a 
result of excessive excavation and Control 8, which states that the finished floor level 
is not to be more than 0.9 metres below existing ground level. The proposal therefore 
fails to satisfy Objective 1 of this Part.  

 
e) The proposal also includes narrow, subterranean terraces (such as to Unit 01) which 

are less than 3 metres in width as required by Control 9 of Part 7C.3 of KDCP. As a 
result, the amenity of these areas of private open space is compromised and is 
contrary to Objective 1 of this Part.  
 

f) The proposed ground level apartments do not maximise street frontage activity and 
are inconsistent with ADG Objective 4L-1.  

 
10. Inadequate residential amenity 
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The proposed development does not provide a high level of residential amenity for future 
residents and is contrary to the requirements of Parts 4D, 4E and 4G of the ADG and Parts 
7C.3 and 7C.9 of the KDCP.    
 
Particulars: 
 

a) The proposed development includes apartments with a depth exceeding 8 metres 
(Units 02, 05, 06, 10, 18, 22), which is inconsistent with the design guidance provided 
for Objective 4D-2 of the ADG that specifies a maximum habitable room depth of 8 
metres from a window. 
 

b) The proposed development includes apartments with a living room width of less than 
4 metres (Units 05, 09, 17) and is inconsistent with the design guidance provided for 
Objective 4D-3 of the ADG.  

 
c) The proposed private open space for Unit 03 includes a balcony with a useable width 

of 2 metres and does not meet the minimum requirements established by the design 
criteria associated with Objective 4E-1 of the ADG which require a minimum width of 
3 metres.  

 
d) The proposed development is inconsistent with Controls 5 and 8 and Objectives 1 

and 3 of Part 7C.3 of KDCP as it includes subterranean apartments such as Units 01 
and 03, which are located 3.35 metres and 1.7-3 metres below street level 
respectively.  
 

e) The proposed development does not include external air clothes drying areas and is 
inconsistent with Control 1 and Objective 1 of Part 7C.9 of KDCP.  
 

f) The proposed basement includes storage areas adjacent to external walls which is 
contrary to Control 7 and Objective 5 of Part 7C.3 of KDCP.  
 

g) The proposed development does not appropriately respond to its context. More 
design attention should be given to facades impacted by noise and pollution from the 
railway and heavy vehicles. Acoustic treatments to this façade would assist in 
reducing heat loads as no shading is proposed currently. Shading devices should 
also be provided to the western elevation as required by Control 14 of Part 7C.6 of 
KDCP.  

 
h) Only one lift is proposed to service ten residential levels and three basement levels, 

which could result in long wait times. Amenity would be improved through the 
provision of an additional lift.  

 
11. Inconsistency with desired future character 
 
The proposed development is not compatible with the desirable elements of the character of 
the local area and is inconsistent with the desired future character of the area. As a result, 
the proposal fails to meet the requirements of Section 20(3) of SEPP Housing.  
 
Particulars: 

 
a) Section 20(3) of SEPP Housing provides that development consent must not be 

granted unless the consent authority has considered whether the design of the 
development is compatible with the desirable character elements of the area, or for 
precincts undergoing transition, the desired future character of the area.  
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b) Part 7A of the KDCP requires development to be designed within a landscaped 
setting where tall trees, deep soil zones, and generous planting areas surround 
buildings and reinforce the treed character of the area. It provides that the landscape 
should remain the dominant visual element on the site, with tree canopy visible from 
both the public domain and adjoining properties. The KDCP calls for deep soil areas 
on all sides of a site, specifically to support the planting and long-term viability of tall 
trees. Additional guidance for corridor and precinct-based development reinforces the 
desired future character is one where buildings are set within generous landscaping, 
and mature trees remain a dominant feature. These controls collectively ensure that 
new development continues the legacy of Ku-ring-gai’s garden suburb identity, where 
tree canopy and landscaped settings define the area’s visual and environmental 
character. 
 

c) The proposed development is not compatible with the existing or desired character 
for the following reasons:  
 

i. The proposed development provides inadequate building setbacks as 
outlined in Reason 7. 

ii. The proposed development provides inadequate landscape and deep soil 
areas as outlined in Reasons 2 and 8.   

iii. The proposed development includes insufficient area for the planting of 
canopy trees as outlined in Reason 13. 

 
d) The proposed development addresses only one street frontage of the site contrary to 

Control 11 and Objective 2 of Part 7C.5 of KDCP which requires buildings on corner 
sites to address both street frontages and provide entry points from both street 
frontages.  
 

e) The proposed development includes unarticulated walls to the eastern and southern 
elevations, contrary to Control 3 and Objective 2 of Part 7C.5 of KDCP which states 
that large flat walls are to be avoided. 
 

f) The proposed development includes excessive areas of render, contrary to Control 
3(i) and (iv) and Control 12(vii) and Objective 1 of Part 7C.6 of KDCP. 

 
11. Sustainability 
 
The proposed development is not environmentally responsive and is inconsistent with 
Schedule 9(4) of SEPP Housing and ADG Objective 4J-1.  
 
Particulars: 
 

a) Passive thermal design measures could be improved including through greater 
attention to passive shading and façade performance, the provision of on-site power 
generation and storage, charging for electric vehicles, ceiling fans to bedrooms and 
decarbonisation of energy supply.  

 
12. Unacceptable tree impacts  
 
The proposed development results in adverse and unacceptable impacts to Tree 3 
Jacaranda mimosfolia (Jacaranda) which is the only tree on the site proposed for retention.  
 
Particulars:  
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a) The submitted Arboricultural Impact Assessment (AIA) Report identifies a 5.7% 
basement encroachment into the Tree Protection Zone (TPZ) of Tree 3. The report 
also identifies that above-ground structures, including the ground floor and upper 
levels, will encroach by 25.1%, which constitutes a major encroachment under AS 
4970–2025. 
 

b) Contrary to the above, Council’s assessment calculates the basement encroachment 
to be 14.5%, which is a major encroachment. This encroachment is proposed in 
addition to the above-ground encroachments, which are agreed to be major. 
 

c) There is insufficient information to determine whether retention of Tree 3 is feasible. 
A detailed pruning plan must be provided to specify the extent of pruning required, 
together with an assessment of impacts from the proposed building envelope and the 
scaffolding necessary during construction. 
 

d) As a result of the above encroachments, the proposed development fails to meet 
Control 3 in Part 7A.5 of KDCP, which requires deep soil zones to be configured to 
retain healthy and significant trees on site and on adjoining sites where possible.  

 
13. Inadequate landscape design and insufficient canopy tree planting 
 
The proposed landscape design is inadequate and does not meet the requirements of Part 
4O of the ADG and Parts 7A.6 and 7C.5 of KDCP.  
 
Particulars: 
 

a) The landscape design does not adequately enhance streetscape or residential 
amenity and fails to satisfy Objective 4O-1 of the ADG. The proposed deep soil areas 
are fragmented rather than consolidated, limiting the ability to plant trees in 
communal ownership. As a result, there is insufficient buffer planting to soften the 
scale of the development, which would otherwise contribute positively to the 
streetscape. 
 

b) The proposed landscape design fails to satisfy Objective 4O-1 of the ADG, which 
requires the development to provide at least one tall tree capable of reaching a 
mature height of 13–18 metres within an appropriately sized deep soil area. While 
the submitted landscape plan includes a tall tree, its location is in close proximity to 
proposed structures. This creates a conflict that will restrict the tree’s ability to 
achieve full, healthy development. The current layout cannot adequately support a 
tall tree. 

 
c) The proposal fails to provide the minimum tree replenishment for this development 

site to satisfy Controls 7 to 9 in Part 7A.6 of the KDCP. For this site, at least three tall 
trees capable of attaining a minimum mature height of 18 metres in local conditions 
are required. Tree species are to be consistent with the local landscape character 
and be placed to allow adequate space for mature growth without conflict with 
structures or services. 

 
d) The main entry path is 2.3 metres wide and the landscape area to the north of the 

path forms part of a private courtyard, while the southern landscape area is only 
800 millimetres wide, rather than the required 1.2 metres as required by Control 12 of 
Part 7C.5 of KDCP. As a result, the building entry impacts adversely on the 
streetscape and is contrary to Objective 6 of Part 7C.5. 

 
14. Insufficient site analysis 
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The proposed development has not been informed by a robust site analysis as the submitted 
site analysis and Urban Design Report (UDR) contain inconsistencies and fail to reflect the 
existing and desired urban character.   
 
Particulars: 
 

a) The submitted site analysis does not illustrate that design decisions have been based 
on opportunities and constraints of the site and their relationship to the surrounding 
context as required by Objective 3A-1 of the ADG. Notably, key contextual features 
such as the adjacent railway corridor and the public domain interface along Lindfield 
Avenue are omitted from the architectural drawings. These are not minor oversights 
but critical contextual elements that influence amenity, outlook, noise, materiality, 
privacy, and the site's visual prominence. A proper site analysis is a foundational 
design task. The failure to identify these contextual constraints at the outset indicates 
that they have not informed the design as thoroughly as they would be expected to in 
order to properly satisfy the ADG.    

 
b) A written site analysis has been submitted in the form of the UDR. However, the UDR 

includes the following inconsistencies. 
 

i. The UDR fails to acknowledge the visual prominence of the site, which is 
highly visible from the east. 

ii. The UDR states that the proposal has generous setbacks and landscape 
frontages, which is inaccurate. 

iii. The UDR states that the desired future character of the site comprises 
setbacks of 10 metres (street boundary), 6 metres (ground to 4 storeys) 
and 9 metres (from 5 storeys and above). This is inconsistent with the 
proposed development.  

iv. The UDR references existing side setbacks of 1.5 metres to 3 metres but 
fails to note that these setbacks apply to single storey dwellings. 

v. The UDR references potential future uplift under the Housing SEPP but 
fails to provide diagrams or modelling of future adjoining built form and/or 
assess implications for ADG compliance.  

 
15. Basement design, driveway access and carparking  
 
The development fails to comply with AS2890.1:2004 ‘Parking facilities Part 1: Off-street car 
parking’ and proposes an unsatisfactory basement design. The proposal also includes 
inconsistent information in relation to driveway access and is contrary to Council’s planned 
intersection upgrade.  
 
Particulars: 
 

a) The proposal is to widen the existing driveway crossing towards Lindfield Avenue to 
approximately 5.6 metres wide (as indicated on the Civil Plans), narrowing to a single 
lane ramp entry into Basement Level 01. This conflicts with the proposed 6.4 metres 
wide access indicated in Attachment 2 of the Transport Impact Assessment (TIA).  
 

b) According to the Architectural Plans, the gradient of the driveway is a 5% fall for the 
first 4.5 metres within the site, contrary to AS2890.1, which requires a 5% gradient 
for the first 6 metres into the site. This conflicts with the Civil Plans, which show a 5% 
gradient for the first 6 metres into the site, consequently it needs to be clarified. 
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c) The vehicle clearance assessment for the driveway adopts an incorrect B85 vehicle 
clearance of 159 millimetres. The requirements outlined in AS2890.1 require the 
assessment based on 120 millimetres vehicle ground clearance. 

 
d) The driveway clearance has not been assessed for the B99 vehicle in accordance 

with the requirements outlined in AS2890.1.  
 

e) The proposal includes a dedicated loading area in the Basement 01 level with a 
height clearance of 2.6 metres, designed to accommodate Council’s waste collection 
vehicle, as well as smaller service and removalist vehicles. However, swept paths in 
the Transport Impact Assessment (TIA) indicate that a manoeuvring service vehicle 
would sweep over the shared zone of an accessible car parking space (Figure 1). 
Additionally, the location of the bollard is not compliant with AS2890.6.  
 

 
Figure 1: Conflict between accessible parking space and manoeuvring  

 
f) The TIA proposes traffic signal operation to manage access. There is no indication of 

the location of traffic signal display at the access point for the entry movement, and 
the proposal is likely to detract from Council’s desired streetscape outcomes. 
Alternative options are to be investigated including amendments to the access ramp 
layout, provision of a passing bay and use of on-site convex mirrors.  
 

g) The proposed driveway access point conflicts with Council’s proposed streetscape 
upgrade of Lindfield Avenue and Tryon Road as a pedestrian refuge is proposed in 
Russell Avenue at the intersection with Lindfield Avenue (Figure 2). Widening the 
existing driveway crossing of No. 1 Russell Avenue towards Lindfield Avenue may 
result in vehicle and service vehicle access issues due to the presence of the 
proposed pedestrian refuge which will adversely impact on entry and exit 
movements. Updated swept paths of passenger vehicles and service vehicles need 
to be provided. If the conflict cannot be resolved, the access driveway would need to 
be relocated to the Lindfield Avenue frontage. 
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Figure 2: Proposed streetscape upgrade and pedestrian island  

 
h) To facilitate home deliveries (e.g. groceries, parcels etc), bulky goods waste 

collection and other service vehicles that cannot access the basement due to the 2.6 
metre height clearance, the development should also provide an on-site loading area 
(a separate hardstand area is not permitted). The position of the loading area must 
not prevent access to and from the basement level car park, with at least one travel 
lane to be maintained at all times while loading/unloading takes place on the 
driveway. 
 

i) The proposal is contrary to Control 3 of Part 22.4 of KDCP which requires at least 
one visitor car space to be accessible.  

 
16. Provision for bicycle parking and access  
 
Provision for practical and safe bicycle parking and access has not been made.  
 
Particulars: 
 

a) The TIA states that 30 bicycle parking spaces are provided in accordance with the 
KDCP. The architectural plans show double-tier bicycle storage on the Basement 01 
level, with racks able to hold 30 bicycles. It is unclear what type of parking 
facilities/devices these are, but the top tier is unlikely to be practical for most bicycle 
riders, as they only suit fit riders with light bicycles. Therefore, the type of bicycle 
parking device facility needs to be clarified and needs to comply with AS2890.1 
having regard to the relevant security level. 
 

b) The proposed ramp connecting Russell Avenue to the Basement 01 level has 
gradients of up to 1:4.6 (22%), which generally will exceed the capability of many 
bicycle users to remain mounted with stability (1:12, or 8% is practical). Therefore, 
the lifts and lobbies should be of a suitable size such that residents can transport 
their bicycles between the bicycle parking area and ground/street level without using 
the car park ramp. 
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c) It is assumed that some of the double-tiered bicycle spaces are intended for visitor 

bicycles. Similar ramp grade accessibility issues as residents arise, and there is the 
practicality and convenience of visitors entering the secure parking area to access 
the bicycle parking from the main car park entry ramp. For convenience and 
practicality of all visitors arriving by bicycle, visitor parking is to be located near the 
building entry.  

 
17. Inadequate information regarding affordable housing   
 
There is insufficient detail to confirm compliance with Section 21 of SEPP Housing. 
 
Particulars: 
 

a) Section 21 of SEPP Housing states that development consent under Part 2, Division 
1 of SEPP Housing must not be granted unless the consent authority is satisfied that 
for a period of 15 years commencing on the day the Occupation Certificate is issued, 
the development will include the affordable housing component required under 
Sections 16, 17 or 18 and the affordable housing component will be managed by a 
registered community housing provider. 
 

b) The consent authority cannot be satisfied that the affordable housing component will 
be managed by a registered community housing provider as the details of such a 
provider have not been submitted.  

 
18. Inadequate information regarding acoustic impacts  

 
The submitted acoustic impact assessment contains errors and inconsistencies. 
 
Particular: 
 

a) The following errors and inconsistencies are identified in the Rail Noise and Vibration 
Impact Assessment prepared by Rodney Stevens Acoustics (dated 6 June 2025):  
 

i. Building height inconsistency (page 5) – The noise report describes the 
proposal as an “eight-storey multi-storey residential development”, whereas 
the amended Statement of Environmental Effects confirms a 10-storey 
building. This raises concern that the acoustic modelling may not reflect the 
current design. 

ii. Incorrect land use reference (page 16) – The noise report refers to a 
“childcare centre” when discussing noise from the rooftop pool. The 
application is for a residential flat building. 

iii. Level 01 of the architectural plans (Rev 2, dated 25 June 2025) shows an 
area labelled “MSR” with a total area of 8m². Clarification is required as to 
whether this space is intended to be a mechanical services room or a main 
switch room, as this could represent an additional location for noise-producing 
equipment which may not have been assessed by the acoustic engineer. 

 
19. Insufficient architectural plans 
 
The architectural plans are insufficiently documented to permit assessment of and 
compliance with the ventilation, storage and solar access provisions of the ADG, as follows.  
 
Particulars: 
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a) Compliance with ADG Objective 4B-1, which requires that the area of unobstructed 
window openings should be equal to at least 5% of the floor area served, has not 
been demonstrated. Additionally, Objective 4D-1 requires every habitable room to 
have a window with a minimum glass area of no less than 10% of the floor area of 
the room. Apartments proposed on the eastern side of the building feature bedrooms 
with narrow, angled windows only. The area of the windows cannot be assessed as 
no window schedule has been submitted 
 

b) Compliance with ADG Objective 4B-3, which requires 60% of apartments to be 
naturally cross-ventilated, has not been sufficiently demonstrated. The applicant 
claims that 24 out of 28 apartments (86% of apartments) receive natural cross-
ventilation however at least four of those apartments (those occupying Levels 01-05 
in the north-eastern corner) may not comply as they are proposed to rely on 
ventilation from the northern elevation only.  
 

c) The proposed development does not provide sufficient information to demonstrate 
compliance with the Design Criteria associated with Objective 4G-1 of the ADG. A 
storage schedule is required which clearly demonstrates that adequate internal and 
external storage for each apartment is provided.  
 

d) The submitted solar access modelling does not demonstrate that the proposed 
development will not unreasonably overshadow future development on adjoining 
sites. Modelling of future development is required.  

 
20. Insufficient landscape plan   
 
The proposed landscape design is inadequate and does not meet the requirements of Parts 
4O and 4P of the ADG and Part 7A.6 of KDCP.  
 
Particulars: 
 

a) The landscape plan does not include an ongoing maintenance strategy and fails to 
satisfy Objective 4O-1 of the ADG. Details regarding drainage for planters and 
irrigation for all planting above structures have not been provided, preventing 
assessment of the suitability and long-term viability of the proposed landscape 
design. 

 
b) The submitted landscape and architectural plans do not provide sufficient detail to 

assess the viability of the proposed planting above structures, and compliance with 
Objectives 4P-1, 4P-2 and 4P-3 of the ADG. There is insufficient information to 
assess compliance with ADG requirements for planting above structures, as follows:  
 

i. The submitted landscape and architectural plans do not provide sufficient 
detail to assess the viability of the proposed planting. Key information is 
missing, including top of wall and top of slab levels, which are necessary to 
confirm whether adequate soil depths and volumes have been provided for 
planting areas above structures. 

ii. Dimensions and construction details of planter beds are required to 
demonstrate soil depth and volume. 

iii. Specifications of fences around the communal open space are required, 
including the pool area, with clear plans for planting both inside and outside 
the fencing to ensure a high-quality landscape outcome visible from the 
public domain. 

 
21.  Buildability issues 
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The architectural plans do not provide sufficient documentation to demonstrate compliance 
with the National Construction Code (NCC) and the requirements of the Building Design and 
Practitioners Act (BD&P). Whilst demonstrating compliance with the NCC and DB&P may 
not be specifically required for development approval, the safety, functionality and 
organisation of the building – in both plan and section - needs to align with performance 
targets and objectives. This is especially the case where the proposed bulk and height of a 
building exceed planning and design controls at the outset and there is no foreseeable way 
to further vary these aspects at a later stage.  
 
Particulars: 
 

a) It is unclear how the proposed fire stair egress is to comply with the NCC. The 
requirement for at least two fire stairs appears to have been met with a double-
loaded stair for the upper levels of the building but it is not clear how egress is to be 
managed at the lower two residential levels especially with regard to the required 
carpark exits and the associated entry foyer and street activation objectives of the 
KDCP. 
 

b) The proposed development shows a nominal floor-to-floor height of 3,150 
millimetres. To satisfy requirements of the DB&P Act this may need to be increased, 
to account for slab set-down requirements and waterproofing mandates, thereby 
increasing the overall height of the building.  
 

22. Design Verification Statement  
 

The submitted Design Verification Statement does not meet the relevant statutory 
requirements. 

 
Particulars: 

 
a) The submitted Design Verification Statement (DVS), prepared by P. S. Issa, 

comprises a brief statement only and is insufficient. Under Section 29 of the 
Regulation, the DVS must explain how the development addresses the design 
principles for residential apartment development and the objectives of Parts 3 and 4 
of the ADG. A separate UDR has been provided but has not been prepared by the 
same nominated architect (N. R. Dickson). A revised DVS is required to meet the 
statutory requirements.  
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LEVEL 011

1 : 500
LEVEL 022

1 : 500
LEVEL 033

1 : 500
LEVEL 044

1 : 500
LEVEL 055

1 : 500
LEVEL 066

APARTMENT TYPE

UNIT
No.OF

BEDROOMS AREA
No.OF

PARKING
PARKING
LEVEL

LEVEL 01
UNIT 01 1 63 m² 0 NA
UNIT 02 4 142 m² 2 B1
UNIT 03 4 151 m² 2 B2

356 m² 4
LEVEL 02
UNIT 04 2 84 m² 1 B2
UNIT 05 2 79 m² 1 B2
UNIT 06 3 122 m² 1 B2
UNIT 07 3 121 m² 1 B2

407 m² 4
LEVEL 03
UNIT 08 2 84 m² 1 B2
UNIT 09 2 79 m² 1 B2
UNIT 10 3 122 m² 1 B2
UNIT 11 3 121 m² 1 B2

407 m² 4
LEVEL 04
UNIT 12 2 84 m² 1 B1
UNIT 13 2 79 m² 1 B3
UNIT 14 3 122 m² 1 B3
UNIT 15 3 121 m² 1 B3

407 m² 4
LEVEL 05
UNIT 16 1.5 81 m² 1 B3
UNIT 17 2 79 m² 1 B3
UNIT 18 3 123 m² 1 B3
UNIT 19 3 105 m² 1 B3

388 m² 4
LEVEL 06
UNIT 20 2 87 m² 1 B1
UNIT 21 2 92 m² 1 B3
UNIT 22 2 106 m² 1 B3

286 m² 3
LEVEL 07
UNIT 23 3 127 m² 2 B2
UNIT 24 3 140 m² 2 B3

267 m² 4
LEVEL 08
UNIT 25 3 127 m² 2 B3
UNIT 26 3 140 m² 1 B3

267 m² 3
LEVEL 09
UNIT 27 3 127 m² 2 B3
UNIT 28 3 140 m² 2 B3

267 m² 4
TOTAL AREA: 28 3050 m² 34

COMMON AREA

NAME AREA

LEVEL 01
LOBBY 26 m²

26 m²
LEVEL 02
LOBBY 22 m²

22 m²
LEVEL 03
LOBBY 30 m²

30 m²
LEVEL 04
LOBBY 30 m²

30 m²
LEVEL 05
LOBBY 29 m²

29 m²
LEVEL 06
LOBBY 22 m²

22 m²
LEVEL 07
LOBBY 22 m²

22 m²
LEVEL 08
LOBBY 22 m²

22 m²
LEVEL 09
LOBBY 22 m²

22 m²
LEVEL 10
COM.FACILITIES 57 m²
COM.FACILITIES 6 m²
COM.OPEN SPACE 110 m²
LOBBY 18 m²

190 m²
TOTAL AREA: 13 418 m²

1 : 500
LEVEL 077

1 : 500
LEVEL 088

1 : 500
LEVEL 099

1 : 500
LEVEL 1010 SITE AREA 1131.3m²

TOTAL FLOOR SPACE 3358m²
TOTAL COMMON OPEN SPACE 191m²
TOTAL FSR 3.137 3549m²

ALLOWED FSR 2.2 2488.86m²
BONUS FSR 30% 0.66 746.65m²
TOTAL ALLOWED FSR 2.86 3235.518m²

AFFORDABLE HOUSING 15% (GFAx15%) 485.32m²

1 : 500
LANDSCAPE PLAN12

1 : 500
SITE AREA11

LANDSCAPE

Level TYPE AREA

LEVEL 01 LANDSCAPE AREA 1 m²
LEVEL 01 LANDSCAPE AREA 3 m²
LEVEL 01 LANDSCAPE AREA 13 m²
LEVEL 01 LANDSCAPE AREA 14 m²
LEVEL 01 LANDSCAPE AREA 21 m²
LEVEL 01 LANDSCAPE AREA 50 m²
LEVEL 01 LANDSCAPE AREA 64 m²

167 m²
LEVEL 10 LANDSCAPE AREA 145 m²

145 m²
TOTAL AREA 312 m²

APARTMENT MIX

APARTMENT TYPE
(No. BEDROOMS) No. APARTMENTS

1 1
1.5 1
2 10
3 14
4 2
TOTAL 28

SITE AREA 1131.3m²
PROPOSED LANDSCAPE AREA 304m² 26.8
PROPOSED DEEP SOIL AREA 197m² 17.4

ADG - REQUIRED DEEP SOIL 79.19 7

AREA %

LANDSCAPE AREA CALCULATION

TYPE FSR AREA

FSR AREA CALCULATION PARKING CALCULATION

TYPE No. LEVEL

VISITOR CAR PARKING* 7 B1,B2
TOTAL APARTMENT CAR PARKING 34 B1,B2,B3
TOTAL CAR PARKING PROPOSED 41

MOTORBIKE PARKING 4 B1
BICYCLE PARKING REQUIRED 28
BICYCLE PARKING PROPOSED 30 B1

*DISABLED VISITOR CAR PARKING 4.67

1 : 500
LEVEL 1013

DEEP SOIL

Level TYPE AREA

LEVEL 01 DEEP SOIL 44 m²
LEVEL 01 DEEP SOIL 84 m²
LEVEL 01 DEEP SOIL 85 m²

213 m²

1 13.06.2025 DA ISSUE AG
3 05.08.2025 DA ISSUE AG

(1 BED+1 STUDY)

PROPOSED AFFORDABLE UNITS

UNIT 01 60m²
UNIT 04 81m²
UNIT 05 77m²
UNIT 07 121m²
UNIT 08 81m²
UNIT 16 81m²

TOTAL 501m²

UNIT No. AREA
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1 : 500
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1 : 500
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1 : 500
LEVEL 04 - CROSS VENT4

1 : 500
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1 : 500
LEVEL 06 - CROSS VENT6

1 : 500
LEVEL 07 - CROSS VENT7

1 : 500
LEVEL 08 - CROSS VENT8
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CROSS VENTILATED 24 86%
NOT CROSS VENTILATED 4 14%

No. OF UNITS %

CROSS VENTILATION SUMMARY

2 HOURS OR MORE 23 82%
LESS THAN 2 HOURS 4 14%
NO SOLAR ACCESS 1 4%

TOTAL 28

SOLAR (9AM TO 3PM) No. OF UNITS %

SOLAR ACCESS SUMMARY (21/06)

UNIT 08 (LIVING)

UNIT 12 (LIVING)

UNIT 16 (LIVING)

UNIT 04 (LIVING)

UNIT 02 (LIVING)

UNIT 20 (LIVING)

UNIT 23 (LIVING)

UNIT 25 (LIVING)

UNIT 27 (LIVING)

UNIT 07 (LIVING)

UNIT 11 (LIVING)

UNIT 15 (LIVING)

UNIT 19 (LIVING)

UNIT 22 (LIVING)

UNIT 24 (LIVING)

UNIT 26 (LIVING)

UNIT 28 (LIVING)

UNIT 03 (LIVING)

UNIT 06 (LIVING)

UNIT 10 (LIVING)

UNIT 14 (LIVING)

UNIT 21 (LIVING)

UNIT 24 (LIVING)

UNIT 26 (LIVING)

UNIT 28 (LIVING)

UNIT 03 (LIVING)

UNIT 06 (LIVING)

UNIT 10 (LIVING)

UNIT 14 (LIVING)

UNIT 21 (LIVING)

UNIT 24 (LIVING)

UNIT 26 (LIVING)

UNIT 28 (LIVING)

UNIT 18 (LIVING)

UNIT 03 (LIVING)

UNIT 06 (LIVING)

UNIT 10 (LIVING)

UNIT 14 (LIVING)

UNIT 21 (LIVING)

UNIT 24 (LIVING)

UNIT 26 (LIVING)

UNIT 28 (LIVING)

UNIT 18 (LIVING)

UNIT 07 (LIVING)

UNIT 11 (LIVING)

UNIT 15 (LIVING)

UNIT 19 (LIVING)

UNIT 22 (LIVING)

UNIT 03 (LIVING)

UNIT 07 (LIVING)

UNIT 11 (LIVING)

UNIT 15 (LIVING)

UNIT 19 (LIVING)

UNIT 22 (LIVING)

UNIT 03 (LIVING)

UNIT 07 (LIVING)

UNIT 11 (LIVING)

UNIT 15 (LIVING)

UNIT 19 (LIVING)

UNIT 22 (LIVING)

UNIT 08 (LIVING)

UNIT 12 (LIVING)

UNIT 16 (LIVING)

UNIT 04 (LIVING)

UNIT 02 (LIVING)

UNIT 20 (LIVING)

UNIT 23 (LIVING)

UNIT 25 (LIVING)

UNIT 27 (LIVING)

UNIT 07 (LIVING)

UNIT 11 (LIVING)

UNIT 15 (LIVING)

UNIT 19 (LIVING)

UNIT 22 (LIVING)

UNIT 24 (LIVING)

UNIT 26 (LIVING)

UNIT 28 (LIVING)

UNIT 07 (LIVING)

UNIT 11 (LIVING)

UNIT 15 (LIVING)

UNIT 19 (LIVING)

UNIT 22 (LIVING)

UNIT 24 (LIVING)

UNIT 26 (LIVING)

UNIT 28 (LIVING)

UNIT 07 (LIVING)

UNIT 11 (LIVING)

UNIT 15 (LIVING)

UNIT 19 (LIVING)

UNIT 22 (LIVING)

SOLAR ACCESS - 9AM10 SOLAR ACCESS - 10AM11 SOLAR ACCESS - 11AM12 SOLAR ACCESS - 12PM13

14 SOLAR ACCESS - 1PM 15 SOLAR ACCESS - 2PM 16 SOLAR ACCESS - 3PM

UNIT 02 (LIVING)

SOLAR ACCESS 21/06

UNIT SOLAR

LEVEL 01
UNIT 01 0
UNIT 02 1
UNIT 03 1

LEVEL 02
UNIT 04 1
UNIT 05 2
UNIT 06 1
UNIT 07 1

LEVEL 03
UNIT 08 1
UNIT 09 2
UNIT 10 1
UNIT 11 1

LEVEL 04
UNIT 12 1
UNIT 13 2
UNIT 14 1
UNIT 15 1

NO SOLAR ACCESS

SOLAR ACCESS 21/06

UNIT SOLAR

LEVEL 05
UNIT 16 1
UNIT 17 2
UNIT 18 1
UNIT 19 1

LEVEL 06
UNIT 20 1
UNIT 21 1
UNIT 22 1

LEVEL 07
UNIT 23 1
UNIT 24 1

LEVEL 08
UNIT 25 1
UNIT 26 1

LEVEL 09
UNIT 27 1
UNIT 28 1

2 HOURS +

2 HOURS +
LESS THAN 2 HOURS

2 HOURS +

2 HOURS +

2 HOURS +

LESS THAN 2 HOURS

2 HOURS +

2 HOURS +

LESS THAN 2 HOURS

2 HOURS +

2 HOURS +

2 HOURS +
2 HOURS +
2 HOURS +

2 HOURS +
2 HOURS +

2 HOURS +
2 HOURS +

2 HOURS +
2 HOURS +

LESS THAN 2 HOURS
2 HOURS +

2 HOURS +

2 HOURS +

2 HOURS +

2 HOURS +
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Stormwater Notes
1. Contractor must verify all dimensions & existing levels,

services & structures on site prior to commencement of work.
2. Plans to be read in conjunction with approved Architectural,

Landscape, Structural, Hydraulic, & other services drawings &
specifications. If  any discrepancies exist between the drawings,
the builder shall report the discrepancies to the engineer prior
to commencement of any works.

3. Where subsoil drainage lines pass under floor slabs & vehicular
pavements, slotted uPVC sewer grade pipe shall be used.

4. Charged lines to be sewer grade & sealed.
5. All pipes to have min 150mm cover if located within property.
6. All pits in driveways to be concrete & all pits in landscaped

areas may be plastic.
7. Pits less than 600mm deep may be brick, precast or concrete.
8. All balconies & roofs to be drained & to have safety overflows in

accordance with relevant Australian standards.
9. All grates to have child proof locks.
10. All drainage works to avoid tree roots.
11. Council's issued footway design levels to be incorporated into

the finished levels once issued by council.
12. All works shall be in accordance with NCC BCA 2019 &

A.S.3500.3.
13. Care to be taken around existing sewer. Structural advice

required for sewer protection against additional loading from
new pits, pipes, retaining walls & OSD basin water levels.

14. All ø300 drainage pipes & larger shall be class 2 approved
spigot & socket RCP pipes with rubber ring joints (U.N.O.). All
drainage pipes up to & including ø225 shall be sewer grade
uPVC with solvent weld joints (U.N.O.).

15. All pipe junctions, bends & tapers up to & including ø450 shall
be via purpose made fittings.

16. Contractor to supply & install all fittings including various
pipe adaptors to ensure proper connection between dissimilar
pipe work.

17. All connections to existing drainage pits shall be made in
accordance with the NCC BCA 2019 and relevant Australian
Standards. The internal wall of  the pit at the point of  entry shall
be cement rendered to ensure a smooth finish.

18. Bedding shall be type H1 (U.N.O.), in accordance with current
relevant Australian standards.

19. Where stormwater lines pass under floor slabs, sewer grade
rubber ring joints are to be used.

20. All pipes in covered balconies to be ø65 uPVC cast in concrete
slab.

21. Ø65 PVC @ min 1.0% Ø90   PVC @ min 1.0% 
Ø100 PVC @ min 1.0% Ø150 PVC @ min 1.0% 
Ø225 PVC @ min 0.5% Ø300 PVC @ min 0.4%
Unless Noted Otherwise

22. Contractor to provide a break / open void in rail / balustrade
for stormwater emergency overflow.

23. All enclosed areas/planter boxes be fitted with floor wastes.
24. Downpipes to be checked by architect & plumber prior to

construction.
25. Provide 3.0m length of ø100 subsoil drainage pipe wrapped in

fabric sock, at upstream end of each pit.

26. All the cleaning eyes (or inspection eyes) for the underground
pipes must be taken up to the finished ground level for easy
identification & maintenance purposes.

27. All sub-soil drainage shall be provided with a filter sock. The
subsoil drainage shall be installed in accordance with details to
be provided by the landscape architect.

28. Prior to commencing any works, the builder shall ensure that
the invert levels of where the site stormwater system connects
into the council's kerb/drainage system matched the design
levels. Any discrepancies shall be reported to the design
engineer immediately.

29. For stormwater drainage pipes that exceed 1:5 grade,
reinforced concrete anchor blocks shall be installed. Anchor
blocks to be constructed to specifications set out in
AS3500.3-2003 section 8.10

30. Existing services shown in approximate locations only. Confirm
exact locations and depths on site prior to commencing work.

31. Coordinate the installation of new services with all new &
existing services & structural provisions as determined on site.

32. All pipework is to be tested in accordance with the
requirements as set out in AS3500.3-2003. All in-ground
pipework to be inspected by the superintendent under test
conditions prior to backfilling. Backfilling and bedding to
AS3500.3-2003.

33. Pipes shall be true to grades shown and aligned so that the
centre of the inlet pipe intersects with the centre of the outlet
pipe at the downstream face of the pit.

34. Lay and joint all pipes in accordance with the manufacturer's
recommendations and AS3725-2007:'design for installation of
buried concrete pipes'.

35. Allow to test all pipes and pits to local authority's
requirements.

36. Excavate trenches and stockpile all material for inspection
with regard to reuse for trench backfill. Remaining material to
be removed from site.

37. Backfill pipes with imported fill. Provide 200mm side support
and 150mm overlay above pipe crown. Trench fill above the
embedment zone to the underside of the road pavement or the
footway shall be as follow:-

Under roadway
Trench fill material shall consist of  imported fill as specified
herein of either high grade compaction sand or approved
crushed road gravel conforming to TfNSW QA specification 3051
or similar.
Other than roadway
Trench material excavated shall consist of  select fill as
specified herein and shall not contain more than 20% of stones
of size between 25mm and 75mm and none larger than 75mm.
Prior to use of the excavated material it shall be inspected and
approved by the engineer.

38. Compact bedding. Embedment and trench fill materials as
follow:-
Embedment:-
For granular fill material (non-cohesive soil) e.g. Coarse
aggregate fill, the density index (id) shall be not less than 70%.
Trench fill:-
For granular material (non cohesive soils). The density index
(id) shall be not less than 70%. For non-granular fill material
(cohesive soils), the dry density ratio (rd) shall be not less than
95%.

39. Existing services
Utility information shown on the plans is not intended to depict
more than the presence of any services. Actual locations should
be verified by hand excavation prior to construction.

40. The contractor shall allow for the capping off, excavation and
removal (if  required) of all existing services in areas affected
by the works.

41. The contractor shall ensure that services to all buildings not
affected by the works are not disrupted at all times. The
contractor shall construct temporary services to maintain
existing supply to buildings remaining where required. Once the
works are complete and commissioned the contractor shall
remove all such temporary services and make good all
disturbed areas.

42. Existing pipes which form no part of the drainage system shall
be removed or sealed as indicated on the plans.

43. Where downpipes pass under floor slabs, sewer grade uPVC
with rubber ring joints are to be used.

44. Minimum grade to drainage pipes to be 1% (U.N.O.), min. Size
100mm diameter (U.N.O.).

45. Pipe installation under trafficable areas shall be in
accordance with concrete pipe association of Australia
publication "concrete pipe selection & installation" type HS3
support.

46. Equivalent strength FRC pipes may be used subject to
authority approval.

47. Minimum pipe cover to be 600mm under trafficable areas and
300mm elsewhere (U.N.O.).

48. Contractor to supply and install all fittings and specials
including various pipe adaptors to ensure proper connection
between dissimilar pipework.

49. Provide cleaning eyes to all downpipes not directly connected
to pits.

50. Stormwater drainage connections to council's system shall be
to the requirements and the satisfaction of the local council.

51. Drainage pits
Pits deeper than 1200mm to be fitted with step irons at 300
centres to AS1657-2013:'fixed platforms, walkways, stairways
and ladders - design, construction and installation'.

52. All exposed edges to be rounded with 20mm radius, or
chamfered 20mm x 20mm.

53. Pit reinforcement - mesh SL82 lap to be 400mm min. Clear
cover 40 mm. Cast against blinding or formwork. Corner returns
may be fabric or equivalent bars.

54. Benching to be half outgoing pipe depth. Concrete for benching
to be 20mpa mass concrete.

55. Approved precast pits may be used.
56. 100mm diameter hole for subsoil drainage outlet to be located

100mm above invert of all inlet pipes. Subsoil drainage to
extend for a distance of 3m upstream of pit (at each inlet
trench) with the upstream end sealed.

57. Pit grate, frames and solid covers shall be Class B in non
traffic areas and Class D in trafficable areas in accordance with
AS3996.

58. Maximum front entry pipe:-
a. Straight entry   - ∅750
b. Skew entry 45°  - ∅525

59. Subsoil drainage
Subsoil pipes shall be laid at a min grade of 0.5% (U.N.O.).

60. Additional subsoil drainage shall be laid to suit site conditions
and groundwater presence as directed.

61. Subsoil pipes shall be laid behind kerbs in cut areas of the site.
62. Grates to pits in footpath areas shall be heel safe complying

with the disabled access code
63. Contractor to provide workshop coordinated drawings prior to

commencing works on site. Workshop drawings to be reviewed
and approved by design engineer.

64. All external area to have a minimum 1% fall to outlets
provided.

65. Provide overflows to all areas to architect's specifications.
66. All rainwater outlets to open areas shall be SPS TRUFLO type

TIA100F unless noted otherwise. Do not install balcony outlets
or similar in areas subject to direct rainfall.

General Notes Legend
1. All work shall be carried out in accordance with council's requirements, building code of
Australia, NSW code of practice and the to the relevant service codes.
2. These drawings shall be read in conjunction with all architectural and other consultants'
drawings and specifications and with such other written instructions as may be issued during the
course of the contract. All discrepancies shall be referred to the superintendent for decision
before proceeding with the work.
3. All dimensions shown on the drawings are in millimeters (u.n.o.). Dimensions shall not be
obtained by scaling of these drawings. Use figured dimensions only.
4. Benchmarks have been established where indicated on the drawings. All levels are to
Australian height datum A.H.D.). The contractor shall undertake all necessary survey work to
ensure that the works are constructed to design line and level.
5. Setting out dimensions and levels shown on the drawings shall be verified by the
contractor.
6. All materials shall be in accordance with the requirements of the relevant codes and the
by-laws and ordinances of the relevant building authorities.
7. It is the contractor's responsibility to provide all safety fences, warning signs, traffic
diversions and the like during construction. All works to comply with work health and safety
requirements and other relevant authority safety requirements.
8. No trees shall be removed, cutback or relocated without the written instruction from the
superintendent.
9. Where new works abut existing the contractor shall ensure that a smooth even profile,
free from abrupt changes is obtained.
10. All works shall be carried out in accordance with the details shown on the drawings and
these specifications.
11. Design levels given are to finished surface level and inclusive of topsoil. (topsoil depth
varies)
12. The contractor shall arrange all survey set out to be carried out by a registered surveyor.
13. Care is to be taken when excavating near existing services. No mechanical excavations are
to be undertaken over telecommunications or electrical services. Hand excavate in these areas.
14. The locations of underground services shown on the drawing have been plotted from
diagrams provided by service authorities. This information has been prepared solely for the
authorities own use and may not necessarily be updated or accurate.
15. The position of services as recorded by the authority at the time of installation may not
reflect changes in the physical environment after installation.
16. Deboke Engineering Consultants do not guarantee that the services information shown on
the drawing shows more than the presence or absence of services, and will accept no liability for
inaccuracies in the services information shown from any cause whatsoever.
17. It is the contractor's responsibility to obtain from the utility services authorities a current
copy of underground services search for the location of all existing services prior to
commencement of any work and notify any conflict with the drawings immediately. Clearance
shall be obtained from the relevant regulatory authority. Contractor to keep copy of
underground services search on site at all times. Any damages to services or services
adjustments shall be carried out by the contractor or relevant authority at the contractor's
expense.
18. Visit the site before submitting the final tender price to assess 'on site' conditions. Failure
to do so will forfeit any claim for not being aware of conditions affecting the tender.
19. The contractor shall prepare accurate work-as-executed drawings following the
completion of all works.
20. It is the contractor's responsibility to have in place & maintain traffic facilities at all times
during construction.
21. Contractor to provide workshop coordinated drawings prior to commencing works on site.
Workshop drawings to be reviewed and approved by design engineer.

Erosion and Sediment Control Notes

1. Before earthworks can commence the erosion & sediment control measures must be in
place.
2. During the construction period, these control measures will need to be inspected &
maintained regularly, especially after storm events, by the contractor.
3. All work is to be carried out to prevent erosion, contamination & sedimentation of the
storage site, surrounding areas & drainage systems.
4. Minimize disturbed area covered with natural vegetation. Only those areas directly
required for construction are to be disturbed.
5. Install erosion/sediment control measures prior to commencement of construction or
excavation operations.
6. Provide silt fence/straw bale barriers to the low side of all exposed earth excavations. Tie
sediment fencing material to cyclone wire security fence. Sediment control fabric shall be an
approved material (eg. Humes propex silt stop) standing 300mm above ground & extending
150mm below ground.
7. Isolate existing stormwater pits with straw bales or silt traps to filter all incoming flows.
8. Do not stockpile excavated material on the roadway.
9. Divert clean water from undisturbed areas around the working areas.
10. Construction entry/exit shall be via the location noted on the drawing. Contractor shall
ensure all droppable soil & sediment is removed prior to construction traffic exiting site.
Contractor shall ensure all construction traffic entering and leaving the site do so in a forward
direction.
11. Treat the stormwater runoff with suspended solids so the discharge water quality to
council stormwater drainage system has a maximum concentration of suspended solids that
does not exceed 50 milligrams per litre in accordance with the protection of the environment
operation act (poeo 1997) and shall be approved by local council
12. Adopt temporary measures as may be necessary for erosion & sediment control, including
but not limited to the following: -
- Drains: temporary drains and catch drains.
- Spreader banks or other structures: to disperse concentrated runoff.
- Silt traps: construction and maintenance of silt traps to prevent discharge of scoured material
to downstream areas.
13. After rain, inspect, clean, and repair if  required, temporary erosion & sediment control
measures.
14. Remove temporary erosion &sediment control measures when they are no longer
required.
15. Comply with the requirements of Landcom's Managing Urban Stormwater - Soil and
Construction 'The Blue Book' latest edition
16. The erosion & sediment control plan provided is only indicative. The contractor should
prepare a detailed ESCP suitable for the specific site conditions

DBYD DECLARATION ABBREVIATIONS

REINFORCED CONCRETE PIPE

FINISHED FLOOR LEVEL
GRATED TRENCH DRAIN

REDUCED LEVEL

INVERT LEVEL

NATURAL GROUND LEVEL

DOWNPIPE

STORMWATER
STORMWATER PIT

STORMWATER SUMP

EXISTING

KERB INLET PIT

TOP OF KERB
TOP OF WALL

RCP

FFL
GTD

RL 

IL 

NGL

DP 

SW 
SWP

SWS

e 

KIP

TOK
TOW

DIAMETERØ or DIA
CLEAR OUTCO

GRATED SURFACE INLET PITGSIP

ON-SITE DETENTIONOSD
OVERLAND FLOWPATHOFP

RAINWATER TANKRWT

uPVC UNPLASTICISED
POLYVINYL CHLORIDE

DISH DRAIN OUTLETDDO

STORMWATER RISING MAINSWRM

SERVICES NOTE

SERVICES SHOWN ON PLAN ARE
INDICATIVE, EXACT DEPTH AND
LOCATION TO BE CONFIRMED
ONSITE. CONTRACTOR TO CARRY
OUT DIAL BEFORE YOU DIG
APPLICATION AND ENGAGE A
REGISTERED SURVEYOR TO PEG
OUT ALL EXISTING SERVICES PRIOR
TO ANY WORK COMMENCING
ONSITE.



ATTACHMENT NO: 6 - STORMWATER PLANS  ITEM NO: GB.2 

 

20251117-KLPP-Crs-2025/371267/191 

  

Pump-Out Tank Notes
INSTALL WITH THE FOLLOWING ITEMS:
- 900SQ HEAVY DUTY STEEL GRATED LID FOR ACCESS AND
MAINTENANCE PURPOSES;
- CONFINED SPACE SIGN ABOVE PUMP OUT PIT FOR PUBLIC
AWARENESS AND WARNING;
- STEP IRONS; REFER TO DETAILS;
- PUMP-OUT PIT CONTROL BOX (CTRL) TO MANUFACTURES
SPECIFICATIONS. LOCATIONS TO BE CONFIRMED WITH
ARCHITECT;
- PUMPS TO OPERATE IN ALTERNATE MODE TO INCREASE
LIFE-SPAN; AND
- INSTALL VISIBLE FLASHING LIGHT SYSTEM IN CASE OF PUMP
FAILURE.

Geotechnical Investigation Notes
BASEMENT DRAINAGE DESIGN SUBJECT TO FURTHER
GEOTECHNICAL INVESTIGATION AND CONFIRMATION OF GROUND
WATER PRESENCE ON SITE IF GROUND WATER TABLE DETECTED
DURING EXCAVATION, STORMWATER ENGINEER TO BE
CONTACTED PRIOR TO COMMENCING ANY WORKS

Standard Pump Out Design Notes
THE PUMP OUT SYSTEM SHALL BE DESIGNED TO BE OPERATED IN
THE FOLLOWING MANNER: -

I). THE PUMPS SHALL BE PROGRAMMED TO WORK ALTERNATELY
TO ALLOW BOTH PUMPS TO HAVE AN EQUAL OPERATION LOAD
AND PUMP LIFE.

II). A FLOAT SHALL BE PROVIDED TO ENSURE THAT THE MINIMUM
REQUIRED WATER LEVEL IS MAINTAINED WITHIN THE SUMP AREA
OF THE BELOW GROUND TANK. IN THIS REGARD THIS FLOAT WILL
FUNCTION AS AN OFF SWITCH FOR THE PUMPS AT THE MINIMUM
WATER LEVEL. THE SAME FLOAT SHALL BE SET TO TURN ONE OF
THE PUMPS ON UPON THE WATER LEVEL IN THE TANK RISING TO
APPROXIMATELY 300MM ABOVE THE MINIMUM WATER LEVEL. THE
PUMP SHALL OPERATE UNTIL THE TANK IS DRAINED TO THE
MINIMUM WATER LEVEL.

III). A SECOND FLOAT SHALL BE PROVIDED AT A HIGH LEVEL,
WHICH IS APPROXIMATELY THE ROOF LEVEL OF THE BELOW
GROUND TANK. THIS FLOAT SHALL START THE OTHER PUMP
THAT IS NOT OPERATING AND ACTIVATE THE ALARM.

IV). AN ALARM SYSTEM SHALL BE PROVIDED WITH A FLASHING
STROBELIGHT AND A PUMP FAILURE WARNING SIGN WHICH ARE
TO BE LOCATED AT THE DRIVEWAY ENTRANCE TO THE BASEMENT
LEVEL. THE ALARM SYSTEM SHALL BE PROVIDED WITH A
BATTERY BACK-UP IN CASE OF POWER FAILURE.

V). A CONFINED SPACE DANGER SIGN SHALL BE PROVIDED AT
ALL ACCESS POINTS TO THE PUMP OUT STORAGE TANK.

PRIOR TO INSTALLATION OF PUMPS OR PUMP OUT LINE,
BUILDER/PLUMBER TO CONTACT PUMP SUPPLIER TO DETERMINE
THEIR REQUIRED  PUMP AND DISCHARGE LINE DETAILS.

Key Notes
STORMWATER RUNOFF FROM VEHICULAR CROSSING FALLS TO
BASEMENT & IS COLLECTED BY BASEMENT PUMP OUT PIT.

INSTALL STEP IRONS FOR EASE OF ACCESS DURING
MAINTENANCE OF PUMP OUT CONTROL PIT TO COUNCIL
SATISFACTION.

INSTALL CONFINED SPACE SIGN ABOVE PUMP OUT PIT FOR
PUBLIC AWARENESS AND WARNING.

ALL STORMWATER PIPES AND BASEMENT PIPES ARE Ø100mm
uPVC AND SLOPING AT 1.0% U.N.O (TYP).

ALL BUILDING AND HYDRAULIC SERVICES TO BE PROPERLY
CO-ORDINATED WITH STORMWATER PIPES AND ENSURE NO
CLASHES ARE PRESENT DURING CONSTRUCTION (TYP).

STORMWATER PIPE ARRANGEMENT TO BE CO-ORDINTED WITH
STRUCTURAL SLAB AND BEAMS WHERE REQUIRED (TYP).

PROVIDE CLEAR OUT POINTS FOR INSPECTION & MAINTENANCE
PURPOSES WHERE REQUIRED (TYP).

Subsoil Design Calculations
PUMP OUT PIT WAS DESIGNED FOR A 100yr 2hr STORM EVENT FOR A
MORE CONSERVATIVE STORAGE VOLUME.

100yr 2hr ARI STORM = 47.20 mm/hr
ARIx2 = 94.40 mm/hr

AREA OF DRIVEWAY RAMP UNCOVERED = 70.950 m2

V=
=
=
=

Axd
70.95x(94.40/1000)
70.95x0.09440
6.70m3/

THEREFORE, REQUIRED STORAGE = 6.70 m³

NOTE MINIMUM STORAGE REQUIREMENT OF 3m3 AS PER AS/NZS 3500.3.

BELOW GROUND STORAGE:
RL: 81.95
TWL: 81.75
IL: 80.25
HEIGHT: 1.5m
AREA: 2.5X2.5= 6.25m²
VOLUME REQUIRED: 6.70m³
VOLUME PROVIDED: 9.375m³
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LIFT 01
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General Notes
SITE IS LOCATED IN KU-RING-GAI COUNCIL.

SITE AREA = 1131.231m²

SITE IS GOVERNED BY KU-RING-GAI DEVELOPMENT CONTROL
PLAN.

THE DEVELOPMENT IS A RESIDENTIAL FLAT BUILDING
CLASSIFIED AS A TYPE 5 DEVELOPMENT. IT DRAINS TO THE ROAD,
WHICH FALLS WITHIN LOCATION A.

RAINWATER TANK IS REQUIRED IN ACCORDANCE WITH
STORMWATER MANAGEMENT KU-RING-GAI DCP SECTION 24C.4
AND 24C.5.

OSD IS REQUIRED IN ACCORDANCE WITH STORMWATER
MANAGEMENT KU-RING-GAI DCP SECTION 24C.5. THE
DEVELOPMENT FALLS UNDER GORDON CREEK 1
PSD = 128L/s
SSR = 336m3/ha

CONTRACTOR TO INSTALL BELOW GROUND RAINWATER TANK TO
COLLECT REQUIRED ROOF AREA IN ACCORDANCE WITH BASIX
CERTIFICATE.

RAINWATER TANK TO BE EQUIPPED WITH FIRST FLUSH AND
MOSQUITO PREVENTION DEVICES.

ALL DOWNPIPES SHOWN ON PLAN ARE Ø100mm uPVC U.N.O.

ALL NEW STORMWATER PIPES TO HAVE A MINIMUM OF 100mm
CONCRETE OR 300mm TOPSOIL COVER U.N.O.
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1. CONSTRUCTION SEDIMENT FENCES AS CLOSE AS POSSIBLE TO PARALLEL TO THE CONTOURS OF THE SITE
2. DIVE 1.5m LONG STAR PICKETS INTO GROUND, 3m APART
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1.   Introduction 

This Clause 4.6 variation request statement has been prepared in relation to the development standard for number of storeys 

contained within Chapter 6, Part 4, Division 1, Clause 175(2) of the State Environmental Planning Policy (Housing) 2021 (Housing 

SEPP). 

Clause 4.6 of the Ku-ring-gai Local Environmental Plan 2015 (KLEP 2015) enables a consent authority to grant consent for a 

development even though the development contravenes a development standard of the LEP or another environmental planning 

instrument, such as in this case, the Housing SEPP. 

This variation request is to accompany a development application (DA) for 1 Russell Street, Lindfield (the site) seeking approval 

for the demolition of the existing buildings and structures and the construction of a ten (10) storey residential flat building 

development containing 28 residential units inclusive of infill affordable rental housing above three (3) levels of basement 

parking, communal rooftop terrace level and associated landscaping and site works (the proposal). 

The application has been lodged pursuant to the provisions of Chapters 2 Affordable housing (AH) and Chapter 6 Low and Mid 

Rise Housing (LMR) of State Environmental Planning Policy (Housing) 2021 (Housing SEPP).  

Clause 175(2) stipulates that a maximum six (6) storey control applies to development that is for the purposes of a residential flat 

building on land located in the low and midrise housing inner area, as identified in Chapter 6 of the Housing SEPP. In the context 

of the site, the land is located within the ‘inner area’ of the low and mid rise housing area and the proposal is for the purpose of 

a residential flat building with a total of ten (10) storeys over three (3) basement levels. This represents a four (4) storey variation, 

or 67% variation to the number of storey control when considered against Clause 175(2). 

This written variation request has been prepared pursuant to Clause 4.6 of the Ku-ring-gai Local Environmental Plan 2015 (KLEP 

2015) and forms a written request that justifies the contravention of the storey control development standard based upon specific 

circumstances of this proposal. It is submitted that permitting the proposed variation to Clause 175(2) of the Housing SEPP will 

allow for improved planning outcomes at the site. 

This request has been prepared in accordance with Clause 35B of the Environmental Planning and Assessment Regulation 2021 

(the Regulation) which requires that a DA involving contravention of development standard must be accompanied by a document 

that sets out the grounds that demonstrates compliance with the development standard is unreasonable or unnecessary in the 

circumstances, and that there are sufficient environmental planning grounds to justify the contravention of the development 

standard. 

This request has been prepared having regard to the Department of Planning and Environment’s Guide to Varying Development 

Standards (November 2023) and various relevant decisions in the New South Wales Land and Environment Court and New South 

Wales Court of Appeal (Court).  

This request is structured to explicitly address the matters required to be addressed by the applicant under Clause 4.6(3)(a) and 

(b) for which the consent authority must be satisfied has been demonstrated according to Preston CJ in Wehbe V Pittwater Council 

(2007) NSW LEC 827 (‘Wehbe’). 
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2.   Relevant planning instrument, development standard and proposed variations 

2.1   Environmental Planning Instrument to be varied  

The Environmental Planning Instrument (EPI) to be varied is State Environmental Planning Policy (Housing) 2021 (Housing SEPP). 

Chapter 6 (Low and mid rise housing) of the Housing SEPP applies to the site. More specifically under Section 174 of the SEPP the 

site is located within a Low and Mid Rise Housing Area-Inner Area and an LGA where this chapter is applicable.Following the 2023 

planning reforms, Clause 4.6 of the relevant Local Environmental Plan (LEP) - in this case, the KLEP 2015 - must be used to vary 

development standards within Environmental Planning Instruments (EPIs), including any relevant SEPPs. Which in this case is the 

Housing SEPP. The request is seeking to vary the maximum numeric number of storey as it applies to the site and proposal. 

2.2   Development standard to be varied 

The standard that is proposed to be varied is the maximum number of storeys development standard for the construction of a 

residential flat building in the ‘low and mid rise inner area’  as set out in Clause 175(2) of the Housing SEPP.  

Clause 175(2) of the Housing SEPP states: 

“175   Development standards—low and mid rise housing inner area 

(1)  This section applies to land in a low and mid rise housing inner area in Zone R3 Medium Density Residential or R4 

High Density Residential. 

(2)  Development consent must not be granted for development for the purposes of residential flat buildings with a 

building height of up to 22m unless the consent authority is satisfied the building will have 6 storeys or fewer. 

(3)  Development consent must not be granted for development for the purposes of a building containing shop top 

housing with a building height of up to 24m unless the consent authority is satisfied the building will have 6 storeys or 

fewer. 

(4)  In this section, a storey does not include a basement within the meaning of the standard instrument.” 

Clause 175(2) of the Housing SEPP stipulates that a maximum six (6) storey control applies to development that is for the purposes 

of a residential flat building on land located in the low and midrise housing inner area, as identified in Chapter 6 of the Housing 

SEPP. In the context of the site, the land is located within the ‘inner area’ of the low and mid rise housing area and the proposal 

is for the purpose of a residential flat building with a total of ten (10) storeys above three (3) basement levels. 

2.3   Extent of Variation 

Clause 175(2) of the Housing SEPP stipulates a maximum of six (6) storeys applies to development that is for the purposes of a 

residential flat building on land located in the low and midrise housing inner area, as identified in Chapter 6 of the Housing SEPP. 

In the context of the site, the land is located within the ‘inner area’ of the low and mid rise housing area and the proposal is for 

the purpose of a residential flat building with a total of ten (10) storeys. 

This represents a four (4) storey variation, or 67% variation to the number of storeys control when considered against Clause 

175(2) of the Housing SEPP. 
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Figure 1: Section of the proposed development indicating the number of storeys 
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3.   Objectives and Provisions of Clause 4.6 

The objectives and provisions of Clause 4.6 of the KLEP 2015, are as follows: 

“(1)  The objectives of this clause are as follows— 

(a)  to provide an appropriate degree of flexibility in applying certain development standards to particular development, 

(b)  to achieve better outcomes for and from development by allowing flexibility in particular circumstances. 

(2)  Development consent may, subject to this clause, be granted for development even though the development would 

contravene a development standard imposed by this or any other environmental planning instrument. However, this clause 

does not apply to a development standard that is expressly excluded from the operation of this clause. 

(3)  Development consent must not be granted to development that contravenes a development standard unless the consent 

authority is satisfied the applicant has demonstrated that— 

(a)  compliance with the development standard is unreasonable or unnecessary in the circumstances, and 

(b)  there are sufficient environmental planning grounds to justify the contravention of the development standard. 

Note— 

The Environmental Planning and Assessment Regulation 2021 requires a development application for development that 

proposes to contravene a development standard to be accompanied by a document setting out the grounds on which 

the applicant seeks to demonstrate the matters in paragraphs (a) and (b). 

(4)  The consent authority must keep a record of its assessment carried out under subclause (3). 

(5)    (Repealed) 

(6)  Development consent must not be granted under this clause for a subdivision of land in Zone RU1 Primary Production, 

Zone RU2 Rural Landscape, Zone RU3 Forestry, Zone RU4 Primary Production Small Lots, Zone RU6 Transition, Zone R5 Large 

Lot Residential, Zone C2 Environmental Conservation, Zone C3 Environmental Management or Zone C4 Environmental Living 

if— 

(a)  the subdivision will result in 2 or more lots of less than the minimum area specified for such lots by a development 

standard, or 

(b)  the subdivision will result in at least one lot that is less than 90% of the minimum area specified for such a lot by a 

development standard. 

Note. 

When this Plan was made it did not include all of these zones. 

(7)    (Repealed) 

(8)  This clause does not allow development consent to be granted for development that would contravene any of the 

following— 

(a)  a development standard for complying development, 
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(b)  a development standard that arises, under the regulations under the Act, in connection with a commitment set out 

in a BASIX certificate for a building to which State Environmental Planning Policy (Building Sustainability Index: BASIX) 

2004 applies or for the land on which such a building is situated, 

(c)  clause 5.4, 

(caa)  clause 5.5”. 

It is noted that Clause 175 of the Housing SEPP is not “expressly excluded” from the operation of Clause 4.6 in the KLEP 2015. 

4.   Key questions 

Is the Planning Control a Development Standard?    

The standard to be varied is a Development Standard to which Clause 4.6 applies.  

Clause 175(2) of the Housing SEPP is contained within a clause which is titled ‘Development standards—low and mid rise housing 

inner area’ and is a numeric development standard capable of being varied under clause 4.6 of the LEP. 

The standard instrument defines a ‘development standard’ as: 

“development standards means provisions of an environmental planning instrument or the regulations in relation to 

the carrying out of development, being provisions by or under which requirements are specified or standards are fixed 

in respect of any aspect of that development, including, but without limiting the generality of the foregoing, 

requirements or standards in respect of— 

(a)  the area, shape or frontage of any land, the dimensions of any land, buildings or works, or the distance of any land, 

building or work from any specified point, 

(b)  the proportion or percentage of the area of a site which a building or work may occupy, 

(c)  the character, location, siting, bulk, scale, shape, size, height, density, design or external appearance of a building 

or work, 

(d)  the cubic content or floor space of a building, 

(e)  the intensity or density of the use of any land, building or work, 

(f)  the provision of public access, open space, landscaped space, tree planting or other treatment for the conservation, 

protection or enhancement of the environment, 

(g)  the provision of facilities for the standing, movement, parking, servicing, manoeuvring, loading or unloading of 

vehicles, 

(h)  the volume, nature and type of traffic generated by the development, 

(i)  road patterns, 

(j)  drainage, 

(k)  the carrying out of earthworks, 

(l)  the effects of development on patterns of wind, sunlight, daylight or shadows, 

(m)  the provision of services, facilities and amenities demanded by development, 
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(n)  the emission of pollution and means for its prevention or control or mitigation, and 

(o)  such other matters as may be prescribed.” 

Based on the above definition, and with previous decisions of the Land & Environment Court in relation to matters which 

constitute development standards it is considered that the wording of the maximum number of storeys control for residential 

flat buildings in the low and mid rise housing area in Clause 175(2) of the Housing SEPP constitutes a “development standard” as 

it is described as a numeric measure of building height, bulk and scale. 

Is the Development Standard Excluded from the Operation of Clause 4.6?    

The development standard is not excluded from the operation of clause 4.6 as it is not listed within clause 4.6(6) or clause 4.6(8) 

of KLEP 2015. It is also noted that Clause 175(2) of the Housing SEPP is not “expressly excluded” from the operation of Clause 4.6 

in the KLEP 2015. It is also noted that clause 175 does not contain a provision which specifically excludes the application of clause 

4.6. 

On this basis it is considered that clause 175 is a development standard for which clause 4.6 applies. 

4.1   Unreasonable and Unnecessary (Clause 4.6(3)(a)) 

In this Section, we demonstrate why compliance with the development standard is unreasonable or unnecessary in the 

circumstances of this case as required by Clause 4.6(3)(a) of KLEP 2015. 

Clause 4.6(3)(a) of the KLEP 2015, requires the consent authority to be satisfied that the applicant’s written request has 

adequately addressed clause 4.6(3)(b), by demonstrating that: 

“compliance with the development standard is unreasonable or unnecessary in the circumstances” 

In Wehbe V Pittwater Council (2007) NSW LEC 827 (‘Wehbe’) Preston CJ sets out ways of establishing that compliance with a 

development standard is unreasonable or unnecessary. This list is not exhaustive. It states, inter alia: 

“An objection under SEPP 1 may be well founded and be consistent with the aims set out in clause 3 of the Policy in a 

variety of ways. The most commonly invoked way is to establish that compliance with the development standard is 

unreasonable or unnecessary because the objectives of the development standard are achieved notwithstanding non-

compliance with the standard.” 

The judgement goes on to state that: 

“The rationale is that development standards are not ends in themselves but means of achieving ends. The ends are 

environmental or planning objectives. Compliance with a development standard is fixed as the usual means by which 

the relevant environmental or planning objective is able to be achieved. However, if the proposed development proffers 

an alternative means of achieving the objective strict compliance with the standard would be unnecessary (it is achieved 

anyway) and unreasonable (no purpose would be served).” 

In Wehbe, Preston CJ identified five ways in which it could be shown that application of a development standard was 

unreasonable or unnecessary. However, His Honour said that these five ways are not exhaustive; they are merely the most 

commonly invoked ways. Further, an applicant does not need to establish all of the ways. The five methods outlined in Wehbe 

are as follows (with our emphasis placed on the First Method for the purposes of this Clause 4.6 variation statement): 
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“1. The objectives of the standard are achieved notwithstanding non-compliance with the standard (First Method). 

2. The underlying objective or purpose of the standard is not relevant to the development and therefore compliance is 

unnecessary (Second Method). 

3. The underlying object or purpose would be defeated or thwarted if compliance was required and therefore compliance 

is unreasonable (Third Method). 

4. The development standard has been virtually abandoned or destroyed by the Council's own actions in granting 

consents departing from the standard and hence compliance with the standard is unnecessary and unreasonable (Fourth 

Method). 

5. The zoning of the particular land is unreasonable or inappropriate so that a development standard appropriate for 

that zoning is also unreasonable and unnecessary as it applies to the land and compliance with the standard would be 

unreasonable or unnecessary. That is, the particular parcel of land should not have been included in the particular zone 

(Fifth Method). Of particular assistance in this matter, in establishing that compliance with a development standard is 

unreasonable or unnecessary is the First Method”. 

Relevantly, in Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 118 (paragraph 16), Preston CJ makes reference 

to Wehbe and states: 

“…Although that was said in the context of an objection under State Environmental Planning Policy No 1 – Development 

Standards to compliance with a development standard, the discussion is equally applicable to a written request under 

cl 4.6 demonstrating that compliance with a development standard is unreasonable or unnecessary.” 

Test 1: The objectives of the development standard are achieved notwithstanding non-compliance with the standard. 

The first test of Wehbe requires demonstration that the objectives of a development standard can be achieved notwithstanding 

noncompliance with that particular standard. Notwithstanding variation to the storey control in the Housing SEPP, the objective 

and aims of the standard are achieved as outlined below.  

The objectives and aims Division 1 of Chapter 6 of the Housing SEPP for Low and Mid Rise Housing are provided below, with a 

response as to how these have been met despite the variation to number of storey control. 

Section 162 Aim of chapter in Part 6 of the Housing SEPP for Low and Mid Rise housing states: 

“The aim of this chapter is to encourage the development of low and mid rise housing in areas that are well located with 

regard to goods, services and public transport.” 

There are no objectives relating specifically to the maximum number of storeys standard, however, any underlying objective, in 

this case the principles of the Housing SEPP policy, would be considered relevant in terms of enabling low and mid rise housing 

development. The principles of the policy stipulated in clause 3 are: 

(a)  enabling the development of diverse housing types, including purpose-built rental housing, 

(b)  encouraging the development of housing that will meet the needs of more vulnerable members of the community, 

including very low to moderate income households, seniors and people with a disability, 

(c)  ensuring new housing development provides residents with a reasonable level of amenity, 

(d)  promoting the planning and delivery of housing in locations where it will make good use of existing and planned 

infrastructure and services, 
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(e)  minimising adverse climate and environmental impacts of new housing development, 

(f)  reinforcing the importance of designing housing in a way that reflects and enhances its locality, 

(g)  supporting short-term rental accommodation as a home-sharing activity and contributor to local economies, while 

managing the social and environmental impacts from this use, 

(h)  mitigating the loss of existing affordable rental housing. 

The proposed residential flat building development is considered to be consistent with these principles. 

The proposed residential flat building will provide for a greater number housing options and housing diversity in a growing area 

that is well located with regards to goods, services and public transport, that will meet the needs of households in need of housing. 

It also provides high amenity for future residents in compliance with Apartment Design Guide (ADG) and Chapter 4 Design of 

Residential Apartment Development of the Housing SEPP. Furthermore, no existing affordable housing is being reduced, and the 

proposal does not result in any adverse climate or environmental impacts. 

Importantly, while the proposal exceeds the maximum number of storeys control. The built form respects the intended massing 

outcome and achieves the visual and environmental objectives the storey limit is intended to support. 

For the above reasons, I am of the view that the variation requested, and the resultant development is consistent with the 

objectives of the development standard and an appropriate degree of flexibility is warranted. Consequently, I conclude that strict 

compliance with the development standard is unreasonable and unnecessary. 

In accordance with the decision in Wehbe, compliance with a development standard is demonstrated to be unreasonable or 

unnecessary in this one way alone. On this basis, the requirements of Clause 4.6(3)(a) are satisfied.  

Summary 

In accordance with the decision in Wehbe, compliance with a development standard is demonstrated to be unreasonable or 

unnecessary in two ways (Test 1). On this basis, the requirements of Clause 4.6(3)(a) are satisfied. Notably, under Clause 4.6(3)(b) 

a consent authority must now be satisfied that there are sufficient planning grounds for the contravention of a development 

standard. Clause 4.6(3)(b) is addressed in the Section below. 

4.2   Sufficient Environmental Planning Grounds (Clause 4.6(3)(b)) 

In this Section, we demonstrate there are sufficient environmental planning grounds to justify contravening the number of storey 

development standard as required by clause 4.6(3)(b) of the LEP. In Initial Action Pty Ltd v Woollahra Municipal Council [2018] 

NSWLEC 2018, Preston CJ observed that in order for there to be 'sufficient' environmental planning grounds to justify a written 

request under Clause 4.6 to contravene a development standard, the focus must be on the aspect or element of the development 

that contravenes the development standard. 

Clause 4.6(3)(b) of the KLEP 2015, requires the consent authority to be satisfied that the applicant’s written request has 

adequately addressed clause 4.6(3)(b), by demonstrating that: 

“there are sufficient environmental planning grounds to justify contravening the development standard”. 

Having regard to Clause 4.6(3)(b) and the need to demonstrate that there are sufficient environmental planning grounds to justify 

contravening the development standard. Specifically, Preston CJ in Initial Action Pty Ltd v Woollahra Municipal Council [2018] 

NSWLEC 118 (Initial Action) (paragraph 24) states: 
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“The environmental planning grounds relied on in the written request under cl 4.6 must be “sufficient”. There are two 

respects in which the written request needs to be “sufficient”. First, the environmental planning grounds advanced in 

the written request must be sufficient “to justify contravening the development standard”. The focus of cl 4.6(3)(b) is on 

the aspect or element of the development that contravenes the development standard, not on the development as a 

whole, and why that contravention is justified on environmental planning grounds. The environmental planning grounds 

advanced in the written request must justify the contravention of the development standard, not simply promote the 

benefits of carrying out the development as a whole: see Four2Five Pty Ltd v Ashfield Council [2015] NSWCA 248 at [15]. 

Second, the written request must demonstrate that there are sufficient environmental planning grounds to justify 

contravening the development standard so as to enable the consent authority to be satisfied under cl 4.6(4)(a)(i) that 

the written request has adequately addressed this matter: see Four2Five Pty Ltd v Ashfield Council [2015] NSWLEC 90 

at [31].” 

The environmental planning grounds relied on in the written request under Clause 4.6 must be sufficient to justify contravening 

the development standard. The focus is on the aspect of the development that contravenes the development standard, not the 

development as a whole. Therefore, the environmental planning grounds advanced in the written request must justify the 

contravention of the development standard and not simply promote the benefits of carrying out the development as summarised 

in Initial Action. 

On the above basis, the following environmental planning grounds are submitted to justify contravening the maximum number 

of storeys development standard: 

1. Provision of Additional Housing Density 

In accordance with the aim of Chapter 5 and 6 of the Housing SEPP, the proposal seeks to maximise residential density on a well-

located site through the delivery of a high-quality apartment development. The design responds to the intent of the SEPP by 

promoting efficient land use, increased housing supply, and diverse dwelling types in an accessible urban setting. 

All proposed height variations are limited to ancillary building elements, such as roof overruns, plant enclosures, privacy screens, 

and parapets. These elements do not contribute to the perceived height or bulk of the development when viewed from the public 

domain and are essential to achieving high standards of amenity and building performance. 

Strict compliance with the number of storey standard would necessitate either the removal of apartments and/or high-quality 

communal open space, or the redistribution of floor space, resulting in smaller, lower-quality apartments on lower levels. Both 

outcomes would be contrary to the Aim of Chapter 6, which seek to encourage the development of low and mid rise housing in 

areas that are well located with regard to goods, services and public transport. 

2. Responsiveness to Site Constraints and Amenity Enhancement 

The site presents a natural ground level fall from RL 94.3m at the southern boundary to RL 91.45m at the northern boundary, 

with a narrowing footprint towards the north. The proposed building has been carefully designed to respond to these 

topographical and spatial constraints in a manner that is both contextually appropriate and performance-driven. 

The development is predominantly contained within the 28.6 metre height limit, with minor and localised variations occurring 

where the slope is steepest. These modest exceedances are considered necessary to achieve key design outcomes, including: 

• Provision of full-floor, cross-through apartments, enhancing natural ventilation and daylight access; 

• Maintenance of consistent slab levels, avoiding inefficient internal stepping and improving accessibility and 

construction efficiency; 
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• Avoidance of single-aspect apartments, thereby ensuring adequate solar access and improved residential amenity. 

The proposed design represents a balanced and site-responsive approach, delivering high-quality housing outcomes while 

aligning with the intent of relevant planning controls. 

3. Absence of Adverse Environmental Impacts 

It is considered that there is an absence of any significant material impacts attributed to the breach on the amenity or the 

environmental values of surrounding properties, the amenity of future building occupants and on the character of the locality. 

Specifically: 

• The design supports functional living environments for future residents, incorporating compliance with ADG and 

Housing SEPP controls for solar access, natural ventilation, privacy, and open space. 

• The storey count breach does not result in additional overshadowing, privacy or view loss impacts to adjoining 

development when considered against the backdrop of a compliant building envelope formulated by the 28.6m height 

limit. 

• The built form respects the intended massing outcome and achieves the visual and environmental objectives the storey 

limit is intended to support. 

4. Provision of Diverse and Well-Designed Housing 

The proposal delivers a well-balanced mix of two- and three-bedroom apartments, supporting a range of household types, 

including multi-generational families, and responding to emerging demographic trends within the Ku-ring-gai Local Government 

Area (LGA). Key demographic indicators include: 

• 55% of households in Ku-ring-gai are family households (ABS); 

• A growing culturally and linguistically diverse (CALD) population; and 

• A projected 24.2% of residents aged 65 and over by 2041 (forecast.id). 

This mix of apartment types directly supports strategic planning objectives around housing diversity, accessibility, and liveability, 

as outlined in the Ku-ring-gai Local Strategic Planning Statement (LSPS) and the North District Plan. 

The loss of Levels to achieve strict storey height compliance would result in a reduction in both the number and variety of 

dwellings, undermining the proposal’s ability to meet these strategic goals. In this context, the variation are not only justified but 

necessary to deliver a high-quality, inclusive, and future-ready residential development. The above environmental planning 

grounds are not general propositions and are unique circumstances to the proposed development.  

Insistence on compliance with the height development standard will result in the removal of the rooftop communal area and/or 

the loss of three (3) levels containing apartments and result in a redistribution of floor space which is a disproportionate outcome 

given the limited impacts of the proposal. Specifically, the storey height breach does not significantly impact the amenity of 

surrounding properties when considered against the backdrop of the planning controls and has been designed to address the 

public domain and ensure the non-compliance is not visual jarring from the public domain or neighbouring properties. 

It is noted that in Initial Action, Preston CJ clarified what items a Clause 4.6 does and does not need to satisfy. Importantly, there 

does not need to be a "better" planning outcome: 

86. The second way is in an error because it finds no basis in cl 4.6. Clause 4.6 does not directly or indirectly establish a 

test that the non-compliant development should have a neutral or beneficial effect relative to a compliant 
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development. This test is also inconsistent with objective (d) of the height development standard in cl 4.3(1) of 

minimising the impacts of new development on adjoining or nearby properties from disruption of views or visual 

intrusion. Compliance with the height development standard might be unreasonable or unnecessary if the non-

compliant development achieves this objective of minimising view loss or visual intrusion. It is not necessary, contrary 

to what the Commissioner held, that the non-compliant development have no view loss or less view loss than a 

compliant development. 

87. The second matter was in cl 4.6(3)(b). I find that the Commissioner applied the wrong test in considering this matter 

by requiring that the development, which contravened the height development standard, result in a "better 

environmental planning outcome for the site" relative to a development that complies with the height development 

standard (in [141] and [142] of the judgment). Clause 4.6 does not directly or indirectly establish this test. The 

requirement in cl 4.6(3)(b) is that there are sufficient environmental planning grounds to justify contravening the 

development standard, not that the development that contravenes the development standard have a better 

environmental planning outcome than a development that complies with the development standard. 

As outlined above, it is considered that in many respects, the proposal will provide for a better planning outcome compared to a 

strictly compliant development. At the very least, there are sufficient environmental planning grounds to justify contravening the 

development standard.  

Insistence on compliance with the number of storey development standard will result in the proposal failing to meet the 

development of low and mid rise housing in areas that are well located with regard to goods, services and public transport and 

housing needs of the locality. 

It is noted that in Initial Action, Preston CJ clarified what items a Clause 4.6 does and does not need to satisfy. Importantly, there 

does not need to be a "better" planning outcome: 

86. The second way is in an error because it finds no basis in cl 4.6. Clause 4.6 does not directly or indirectly establish a 

test that the non-compliant development should have a neutral or beneficial effect relative to a compliant 

development. This test is also inconsistent with objective (d) of the height development standard in cl 69(1) of 

minimising the impacts of new development on adjoining or nearby properties from disruption of views or visual 

intrusion. Compliance with the height development standard might be unreasonable or unnecessary if the non-

compliant development achieves this objective of minimising view loss or visual intrusion. It is not necessary, contrary 

to what the Commissioner held, that the non-compliant development have no view loss or less view loss than a 

compliant development. 

87. The second matter was in cl 4.6(3)(b). I find that the Commissioner applied the wrong test in considering this matter 

by requiring that the development, which contravened the height development standard, result in a "better 

environmental planning outcome for the site" relative to a development that complies with the height development 

standard (in [141] and [142] of the judgment). Clause 4.6 does not directly or indirectly establish this test. The 

requirement in cl 4.6(3)(b) is that there are sufficient environmental planning grounds to justify contravening the 

development standard, not that the development that contravenes the development standard have a better 

environmental planning outcome than a development that complies with the development standard. 

As outlined above, it is considered that in many respects, the proposal will provide for a better planning outcome compared to a 

strictly compliant development. At the very least, there are sufficient environmental planning grounds to justify contravening the 

development standard. 
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5.   Conclusion 

Having regard to the provisions within both Section 175(2) of the Housing SEPP and 4.6 of the KLEP 2015, we have formed the 

considered opinion that:  

• The contextually responsive development is consistent with aims that relate to low and mid-rise housing with infill 

affordable rental housing contained within Chapter 2 and 5 of the Housing SEPP, and  

• The application does not propose a variation to a Clause that is subject to the application of Clause 4.6(8) of the KLEP 

2015 or a development prohibition within another EPI, and  

• There are sufficient environmental planning grounds to justify contravening the building height development standard, 

and  

• That having regard to a) and b), compliance with the building height development standard is unreasonable or 

unnecessary in the circumstances of the case.  

Pursuant to Clause 4.6(3) of the KLEP 2015, the consent authority can therefore be satisfied that the applicant’s written request 

has adequately demonstrated that:  

(a) compliance with the development standard is unreasonable or unnecessary in the circumstances, and  

(b) there are sufficient environmental planning grounds to justify the contravention of the development standard.  

In conclusion, we believe that in working with both the constraints of the site and the desired outcomes of the Housing SEPP, the 

proposed number of storey contravention present better planning, housing delivery and design outcomes when compared to 

alternative and more compliant options that were explored throughout the design process. Further, we have formed the 

considered opinion that there is no statutory or environmental planning impediment to the approval of a number of storey 

contravention in this instance. As this written request has satisfied statutory requirements pursuant to Clause 4.6 of the KLEP 

2015, the proposed variation to the number of storey development standard can be approved. 
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1. Introduction 

This Clause 4.6 variation request statement has been prepared in relation to the development standard for building height 

contained within Chapter 2, Part 2, Division 1, Clause 16(3) and Chapter 5, Clause 155(2) of the State Environmental Planning 

Policy (Housing) 2021 (Housing SEPP). 

Clause 4.6 of the Ku-ring-gai Local Environmental Plan 2015 (KLEP 2015) enables a consent authority to grant consent for a 

development even though the development contravenes a development standard of the LEP or another environmental planning 

instrument, such as in this case, the Housing SEPP. 

This variation request is to accompany a development application (DA) for 1 Russell Street, Lindfield (the site) seeking approval 

for the demolition of the existing buildings and structures and the construction of a ten (10) storey  residential flat building 

development containing 28 residential units inclusive of infill affordable rental housing above three (3) levels of basement 

parking, communal rooftop terrace level and associated landscaping and site works (the proposal). 

The application has been lodged pursuant to the provisions of Chapters 2 Affordable housing (AH) and Chapter 5 Transport 

orientated development (TOD) of State Environmental Planning Policy (Housing) 2021 (Housing SEPP). The DA proposes an 

exceedance of the 28.6 metre building height development standard that applies to the site pursuant to section 16 of the Housing 

SEPP. Under the SEPP a maximum building height of 22 metres permitted for development in designated Transport Oriented 

Development (TOD) areas, which can be further lifted by 30% under the infill affordable housing provisions.  

The proposed development includes variably sized breaches of the combined maximum building height development standards 

under the Housing SEPP - with a maximum proposed building height for part of the development being 30.9 metres. These 

variations primarily affect a portion of the south and eastern parts of rooftop parts of the building including swimming pool, lift 

overruns, stairs, plant equipment and roof structure.  

This written variation request has been prepared pursuant to Clause 4.6 of the Ku-ring-gai Local Environmental Plan 2015 (KLEP 

2015) and forms a written request that justifies the contravention of the building height development standard based upon 

specific circumstances of this proposal. It is submitted that permitting the proposed variation to Sections 16(3) and 155(2) of the 

Housing SEPP will allow for improved planning outcomes at the site. 

This request has been prepared in accordance with Clause 35B of the Environmental Planning and Assessment Regulation 2021 

(the Regulation) which requires that a DA involving contravention of development standard must be accompanied by a document 

that sets out the grounds that demonstrates compliance with the development standard is unreasonable or unnecessary in the 

circumstances, and that there are sufficient environmental planning grounds to justify the contravention of the development 

standard. 

This request has been prepared having regard to the Department of Planning and Environment’s Guide to Varying Development 

Standards (November 2023) and various relevant decisions in the New South Wales Land and Environment Court and New South 

Wales Court of Appeal (Court).  

This request is structured to explicitly address the matters required to be addressed by the applicant under Clause 4.6(3)(a) and 

(b) for which the consent authority must be satisfied has been demonstrated according to Preston CJ in Wehbe V Pittwater Council 

(2007) NSW LEC 827 (‘Wehbe’). 
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2. Relevant planning instrument, development standard and proposed 

variations 

2.1 Environmental Planning Instrument to be varied  

The Environmental Planning Instrument (EPI) to be varied is State Environmental Planning Policy (Housing) 2021 (Housing SEPP). 

Chapter 5 (Transport-Oriented Development) of the Housing SEPP applies to the site. More specifically under Section 152 of the 

SEPP the site is located within a Transport Oriented Development Area  and an LGA where this chapter is applicable. Additionally, 

Section 16(3) of Chapter 2 Division 1 In-fill affordable housing of the Housing SEPP also applies, which permits an additional height 

increase of 30%. Following the 2023 planning reforms, Clause 4.6 of the relevant Local Environmental Plan (LEP) - in this case, the 

KLEP 2015 - must be used to vary development standards within Environmental Planning Instruments (EPIs), including any 

relevant SEPPs. Which in this case is the Housing SEPP. The request is seeking to vary the maximum numeric height of building as 

it applies to the site and proposal. 

2.2 Development standard to be varied 

The Environmental Planning Instrument (EPI) to be varied is State Environmental Planning Policy (Housing) 2021 (Housing SEPP). 

Despite Ku-ring-gai Local Environmental Plan 2015 (KLEP 2015) permitting a maximum building height of a 11.5m for the site, the 

site is also identified as a TOD site. Therefore, the proposed height of the development has been determined through the 

combined application of Sections 155 and 16 of the Housing SEPP, as follows: 

“155 Maximum building height and maximum floor space ratio  

(1) This section identifies development standards for development under this chapter that, if complied with, prevent the 

consent authority from requiring more onerous standards for the matters. Note— See the Act, section 4.15(3), which does 

not prevent development consent being granted if a non-discretionary development standard is not complied with. 

(2) The maximum building height for a residential flat building in a Transport Oriented Development Area is 22m. 

(3) The maximum building height for a building containing shop top housing in a Transport Oriented Development Area is 

24m. 

(4) The maximum floor space ratio for a residential flat building or a building containing shop top housing in a relevant 

residential zone or relevant employment zone in a Transport Oriented Development Area is 2.5:1.  

(5) This section does not apply to the extent a provision of another chapter of this policy or another environmental planning 

instrument permits a greater maximum building height or floor space ratio for a residential flat building or building containing 

shop top housing on the land”.   

The provisions of section 155 of the Housing SEPP are satisfied for the purposes of the subject DA given that:  

• The site located within the Ku-ring-gai LGA, 

• The proposal is for a residential flat building in a relevant zone, and 

• The site is located within a Transport Oriented Development (TOD) area (refer to Figure 1).  



ATTACHMENT NO: 8 - CLAUSE 4.6 VARIATION REQUEST - 
BUILDING HEIGHT 

 ITEM NO: GB.2 

 

20251117-KLPP-Crs-2025/371267/220 

  
Clause 4.6 Variation Request – Height of Buildings 
 

 

 
Paro Consulting (Paro Planning Pty Ltd) 
A 1.02, 38 Waterloo Street, Surry Hills   

T 0422983710    E daniel@paroconsulting.com.au                                           6 

  

The prescribed maximum permitted building height development standard that applies to the site pursuant to section 155(2) of 

the Housing SEPP is 22 metres. 

 

Figure 1: An extract of the TOD site and area mapping, which denotes areas that are subject to Chapter 5 of the Housing SEPP. 

The subject site is denoted by the yellow border, the TOD sites are denoted by blue shading (Source: NSW Planning Portal) 

In addition, pursuant to Section 16 of the Housing SEPP, the proposal benefits from a 30% increase in building height above the 

base maximum height of 22 metres, as permitted under Chapter 5 (Transport Oriented Development) and Clause 155(2) of the 

Housing SEPP. For reference, Section 16 provides the following:  

“16   Affordable housing requirements for additional floor space ratio 

(1)  The maximum floor space ratio for development that includes residential development to which this division applies 

is the maximum permissible floor space ratio for the development on the land plus an additional floor space ratio of up 

to 30%, based on the minimum affordable housing component calculated in accordance with subsection (2). 

(2)  The minimum affordable housing component, which must be at least 10%, is calculated as follows— 

 

(3)  If the development includes residential flat buildings or shop top housing, the maximum building height for a 

building used for residential flat buildings or shop top housing is the maximum permissible building height for the 

development on the land plus an additional building height that is the same percentage as the additional floor space 

ratio permitted under subsection (1). 

Example— 
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Development that is eligible for 20% additional floor space ratio because the development includes a 10% affordable 

housing component, as calculated under subsection (2), is also eligible for 20% additional building height if the 

development involves residential flat buildings or shop top housing. 

(4)  This section does not apply to development on land for which there is no maximum permissible floor space ratio.” 

Section 16 allows additional floor space and FSR if the development includes a shop top housing development and meets certain 

pre-conditions as outlined in Section 15C. Under Clause 16(3), an additional 30% height above the ‘maximum permissible building 

height for the land’ (which is separately defined in the Housing SEPP) can be applied under the condition that the development 

also meets requirements specified under Clause 16(1) and 16(2). 

Clause 16(3) of the SEPP permits a bonus additional building height of 30% for the land above the applicable height standard as 

an affordable housing component is to be provided (equating to a minimum 15% of the total GFA of the development). 

The Housing SEPP defines “maximum permissible building height” as: 

“maximum permissible building height means the maximum building height permitted on the land under Chapter 5 or 

6, where relevant, an environmental planning instrument, other than this Policy, or a development control plan.” 

Under the KLEP 2015 the maximum permitted building height for the site is 11.5 metres. When the prescribed building height 

development standard for the site, pursuant to Sections 155(2) and 16(3) of the Housing SEPP, is applied to the site the maximum 

HOB is 28.6 metres. Therefore, the proposed variation relates to a numerical development standard as it applies to the site and 

proposal and seeks to vary the HOB of 28.6 metres. 

2.3 Details of proposed building height development standard variation 

Areas of the development that are subject to exceedance in the maximum permitted 28.6 metre building height relates to the 

communal rooftop terrace (see Figures 2-5). Elements that are proposed to breach the 28.6 metre building height standard and 

degree of variation to the building height is as follows:  

• Swimming pool, deck and balustrade to the north corner of the communal rooftop (1m variation); and 

• Communal stair/lift and rooftop structure to the southern corner of the communal rooftop (2.3m variation). 

Due to the site’s sloped topography, the size of variations associated with the above elements varies, with the most sizable 

variations relate to the communal rooftop terrace lift, stair,  

As demonstrated by Figures 2-5 below, the greatest point of non-compliance when measured from existing ground level is the 

lift overruns, with a maximum height of 30.9 metres. The maximum height of the building constitutes a 2.3 metre (or 8%) variation 

to the 28.6 metre building height development standard permitted by Sections 155(2) and 16(3) of the Housing SEPP. 
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Figure 2: A 3D model of the development as viewed from the west, showing proposed elements that do not comply with the 28.6 

metre building height overlay (denoted by the red overlay) Source: PSI Architects, 2025 

 

 

Figure 3: A 3D model of the development as viewed from the east, showing proposed elements that do not comply with the 28.6 

metre building height overlay (denoted by the red overlay) Source: PSI Architects, 2025 
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Figure 4: A short cross section of the development, shows the proposed elements to the 28.6 metre building height limit (denoted 

by the dotted line) Source: PSI Architects, 2025 
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Figure 5: A long cross section of the development, shows the proposed elements to the 28.6 metre building height limit (denoted 

by the dotted line) Source: PSI Architects, 2025 
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3.   Objectives and Provisions of Clause 4.6 

The objectives and provisions of Clause 4.6 of the KLEP 2015, are as follows: 

“(1)  The objectives of this clause are as follows— 

(a)  to provide an appropriate degree of flexibility in applying certain development standards to particular development, 

(b)  to achieve better outcomes for and from development by allowing flexibility in particular circumstances. 

(2)  Development consent may, subject to this clause, be granted for development even though the development would 

contravene a development standard imposed by this or any other environmental planning instrument. However, this clause 

does not apply to a development standard that is expressly excluded from the operation of this clause. 

(3)  Development consent must not be granted to development that contravenes a development standard unless the consent 

authority is satisfied the applicant has demonstrated that— 

(a)  compliance with the development standard is unreasonable or unnecessary in the circumstances, and 

(b)  there are sufficient environmental planning grounds to justify the contravention of the development standard. 

Note— 

The Environmental Planning and Assessment Regulation 2021 requires a development application for development that 

proposes to contravene a development standard to be accompanied by a document setting out the grounds on which 

the applicant seeks to demonstrate the matters in paragraphs (a) and (b). 

(4)  The consent authority must keep a record of its assessment carried out under subclause (3). 

(5)    (Repealed) 

(6)  Development consent must not be granted under this clause for a subdivision of land in Zone RU1 Primary Production, 

Zone RU2 Rural Landscape, Zone RU3 Forestry, Zone RU4 Primary Production Small Lots, Zone RU6 Transition, Zone R5 Large 

Lot Residential, Zone C2 Environmental Conservation, Zone C3 Environmental Management or Zone C4 Environmental Living 

if— 

(a)  the subdivision will result in 2 or more lots of less than the minimum area specified for such lots by a development 

standard, or 

(b)  the subdivision will result in at least one lot that is less than 90% of the minimum area specified for such a lot by a 

development standard. 

Note. 

When this Plan was made it did not include all of these zones. 

(7)    (Repealed) 

(8)  This clause does not allow development consent to be granted for development that would contravene any of the 

following— 

(a)  a development standard for complying development, 
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(b)  a development standard that arises, under the regulations under the Act, in connection with a commitment set out 

in a BASIX certificate for a building to which State Environmental Planning Policy (Building Sustainability Index: BASIX) 

2004 applies or for the land on which such a building is situated, 

(c)  clause 5.4, 

(caa)  clause 5.5”. 

It is noted that Clause 16 and 155 of the Housing SEPP is not “expressly excluded” from the operation of Clause 4.6 in the KLEP 

2015. 

4.   Key questions 

Is the Planning Control a Development Standard?    

The standards to be varied is a Development Standard to which Clause 4.6 applies.  

Clause 16 of the Housing SEPP is expressed as ‘additional’ floor space ratio and building height on land and is a numeric 

development standard capable of being varied under clause 4.6 of the LEP. 

The standard instrument defines a ‘development standard’ as: 

“development standards means provisions of an environmental planning instrument or the regulations in relation to 

the carrying out of development, being provisions by or under which requirements are specified or standards are fixed 

in respect of any aspect of that development, including, but without limiting the generality of the foregoing, 

requirements or standards in respect of— 

(a)  the area, shape or frontage of any land, the dimensions of any land, buildings or works, or the distance of any land, 

building or work from any specified point, 

(b)  the proportion or percentage of the area of a site which a building or work may occupy, 

(c)  the character, location, siting, bulk, scale, shape, size, height, density, design or external appearance of a building 

or work, 

(d)  the cubic content or floor space of a building, 

(e)  the intensity or density of the use of any land, building or work, 

(f)  the provision of public access, open space, landscaped space, tree planting or other treatment for the conservation, 

protection or enhancement of the environment, 

(g)  the provision of facilities for the standing, movement, parking, servicing, manoeuvring, loading or unloading of 

vehicles, 

(h)  the volume, nature and type of traffic generated by the development, 

(i)  road patterns, 

(j)  drainage, 

(k)  the carrying out of earthworks, 

(l)  the effects of development on patterns of wind, sunlight, daylight or shadows, 
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(m)  the provision of services, facilities and amenities demanded by development, 

(n)  the emission of pollution and means for its prevention or control or mitigation, and 

(o)  such other matters as may be prescribed.” 

Based on the above definition, and with previous decisions of the Land & Environment Court in relation to matters which 

constitute development standards it is considered that the wording of the maximum building height standard constitutes a 

“development standard” as it is described as a numeric measure of building height, bulk and scale –  so it is a numeric 

development standard capable of being varied under clause 4.6 of the KLEP 2015. 

Is the Development Standard Excluded from the Operation of Clause 4.6?    

The development standard is not excluded from the operation of clause 4.6 as it is not listed within clause 4.6(6) or clause 4.6(8) 

of the KLEP 2015. It is also noted that Clause 16(3) are not “expressly excluded” from the operation of Clause 4.6 in the KLEP 

2015. It is also noted that this clause does not contain a provision which specifically excludes the application of clause 4.6. On 

this basis it is considered that these clauses are development standards for which clause 4.6 applies. 

4.1   Unreasonable and Unnecessary (Clause 4.6(3)(a)) 

In this Section, we demonstrate why compliance with the development standard is unreasonable or unnecessary in the 

circumstances of this case as required by Clause 4.6(3)(a) of the KLEP 2015. 

Clause 4.6(3)(a) of the KLEP 2015, requires the consent authority to be satisfied that the applicant’s written request has 

adequately addressed clause 4.6(3)(b), by demonstrating that: 

“compliance with the development standard is unreasonable or unnecessary in the circumstances” 

In Wehbe V Pittwater Council (2007) NSW LEC 827 (‘Wehbe’) Preston CJ sets out ways of establishing that compliance with a 

development standard is unreasonable or unnecessary. This list is not exhaustive. It states, inter alia: 

“An objection under SEPP 1 may be well founded and be consistent with the aims set out in clause 3 of the Policy in a 

variety of ways. The most commonly invoked way is to establish that compliance with the development standard is 

unreasonable or unnecessary because the objectives of the development standard are achieved notwithstanding non-

compliance with the standard.” 

The judgement goes on to state that: 

“The rationale is that development standards are not ends in themselves but means of achieving ends. The ends are 

environmental or planning objectives. Compliance with a development standard is fixed as the usual means by which 

the relevant environmental or planning objective is able to be achieved. However, if the proposed development proffers 

an alternative means of achieving the objective strict compliance with the standard would be unnecessary (it is achieved 

anyway) and unreasonable (no purpose would be served).” 

In Wehbe, Preston CJ identified five ways in which it could be shown that application of a development standard was 

unreasonable or unnecessary. However, His Honour said that these five ways are not exhaustive; they are merely the most 

commonly invoked ways. Further, an applicant does not need to establish all of the ways. The five methods outlined in Wehbe 

are as follows (with our emphasis placed on the First Method for the purposes of this Clause 4.6 variation statement): 
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“1. The objectives of the standard are achieved notwithstanding non-compliance with the standard (First Method). 

2. The underlying objective or purpose of the standard is not relevant to the development and therefore compliance is 

unnecessary (Second Method). 

3. The underlying object or purpose would be defeated or thwarted if compliance was required and therefore compliance 

is unreasonable (Third Method). 

4. The development standard has been virtually abandoned or destroyed by the Council's own actions in granting 

consents departing from the standard and hence compliance with the standard is unnecessary and unreasonable (Fourth 

Method). 

5. The zoning of the particular land is unreasonable or inappropriate so that a development standard appropriate for 

that zoning is also unreasonable and unnecessary as it applies to the land and compliance with the standard would be 

unreasonable or unnecessary. That is, the particular parcel of land should not have been included in the particular zone 

(Fifth Method). Of particular assistance in this matter, in establishing that compliance with a development standard is 

unreasonable or unnecessary is the First Method”. 

Relevantly, in Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 118 (paragraph 16), Preston CJ makes reference 

to Wehbe and states: 

“…Although that was said in the context of an objection under State Environmental Planning Policy No 1 – Development 

Standards to compliance with a development standard, the discussion is equally applicable to a written request under 

cl 4.6 demonstrating that compliance with a development standard is unreasonable or unnecessary.” 

Test 1: The objectives of the development standard are achieved notwithstanding non-compliance with the standard. 

The first test of Wehbe requires demonstration that the objectives of a development standard can be achieved notwithstanding 

noncompliance with that particular standard. Notwithstanding variation to the combined building height controls in the Housing 

SEPP, the objective and aims of the standards are achieved as outlined below.  

The objectives and aims Division 1 of Chapter 2 of the Housing SEPP for In-fill affordable housing and Chapter 5 Transport Oriented 

Development are provided below, with a response as to how these have been met despite the variation to building height. 

Section 15A Objective of Division 1 in Part 2 of the Housing SEPP for infill affordable housing states:  

“The objective of this division is to facilitate the delivery of new in-fill affordable housing to meet the needs of very low, low 

and moderate income households”. 

There are no objectives relating specifically to the maximum building height standard to be varied, however, any underlying 

objective, in this case the principles of the Housing SEPP policy, would be considered relevant in terms of enabling residential flat 

buildings with a component of affordable rental housing. The principles of the policy stipulated in clause 3 are: 

(a)  enabling the development of diverse housing types, including purpose-built rental housing, 

(b)  encouraging the development of housing that will meet the needs of more vulnerable members of the community, 

including very low to moderate income households, seniors and people with a disability, 

(c)  ensuring new housing development provides residents with a reasonable level of amenity, 

(d)  promoting the planning and delivery of housing in locations where it will make good use of existing and planned 

infrastructure and services, 
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(e)  minimising adverse climate and environmental impacts of new housing development, 

(f)  reinforcing the importance of designing housing in a way that reflects and enhances its locality, 

(g)  supporting short-term rental accommodation as a home-sharing activity and contributor to local economies, while 

managing the social and environmental impacts from this use, 

(h)  mitigating the loss of existing affordable rental housing. 

The proposed residential flat building development is considered to be consistent with these principles. 

The proposed residential flat building residential flat building development will provide for a greater number of housing options 

and housing diversity in a growing area that is well located with regards to goods, services and public transport, that will meet 

the needs of households in need of housing. It also provides high amenity for future residents in compliance with Apartment 

Design Guide (ADG) and Chapter 4 Design of Residential Apartment Development of the Housing SEPP. Furthermore, affordable 

housing in accordance with the infill affordable housing provisions is provided, and the proposal does not result in any adverse 

climate or environmental impacts. 

Importantly, while the proposal exceeds the maximum building height control, it complies with the FSR standard under Clause 

16(1) of the Housing SEPP. The proposed built form respects the intended massing outcome and achieves the visual and 

environmental objectives the height limit is intended to support. 

For the above reasons, I am of the view that the variation requested, and the resultant development is consistent with the 

objectives of the development standard and an appropriate degree of flexibility is warranted. Consequently, I conclude that strict 

compliance with the development standard is unreasonable and unnecessary. 

Summary 

In accordance with the decision in Wehbe, compliance with a development standard is demonstrated to be unreasonable or 

unnecessary in one way (Test 1) alone. On this basis, the requirements of Clause 4.6(3)(a) are satisfied. Notably, under Clause 

4.6(3)(b) a consent authority must now be satisfied that there are sufficient planning grounds for the contravention of a 

development standard. Clause 4.6(3)(b) is addressed in the Section below. 

4.2   Sufficient Environmental Planning Grounds (Clause 4.6(3)(b)) 

In this Section, we demonstrate there are sufficient environmental planning grounds to justify contravening the height 

development standard as required by clause 4.6(3)(b) of the LEP. In Initial Action Pty Ltd v Woollahra Council [2018] NSWLEC 

2018, Preston CJ observed that in order for there to be 'sufficient' environmental planning grounds to justify a written request 

under Clause 4.6 to contravene a development standard, the focus must be on the aspect or element of the development that 

contravenes the development standard. 

Clause 4.6(3)(b) of the KLEP 2015, requires the consent authority to be satisfied that the applicant’s written request has 

adequately addressed clause 4.6(3)(b), by demonstrating that: 

“there are sufficient environmental planning grounds to justify contravening the development standard”. 

Having regard to Clause 4.6(3)(b) and the need to demonstrate that there are sufficient environmental planning grounds to justify 

contravening the development standard. Specifically, Preston CJ in Initial Action Pty Ltd v Woollahra Municipal Council [2018] 

NSWLEC 118 (Initial Action) (paragraph 24) states: 
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“The environmental planning grounds relied on in the written request under cl 4.6 must be “sufficient”. There are two 

respects in which the written request needs to be “sufficient”. First, the environmental planning grounds advanced in 

the written request must be sufficient “to justify contravening the development standard”. The focus of cl 4.6(3)(b) is on 

the aspect or element of the development that contravenes the development standard, not on the development as a 

whole, and why that contravention is justified on environmental planning grounds. The environmental planning grounds 

advanced in the written request must justify the contravention of the development standard, not simply promote the 

benefits of carrying out the development as a whole: see Four2Five Pty Ltd v Ashfield Council [2015] NSWCA 248 at [15]. 

Second, the written request must demonstrate that there are sufficient environmental planning grounds to justify 

contravening the development standard so as to enable the consent authority to be satisfied under cl 4.6(4)(a)(i) that 

the written request has adequately addressed this matter: see Four2Five Pty Ltd v Ashfield Council [2015] NSWLEC 90 

at [31].” 

The environmental planning grounds relied on in the written request under Clause 4.6 must be sufficient to justify contravening 

the development standard. The focus is on the aspect of the development that contravenes the development standard, not the 

development as a whole. Therefore, the environmental planning grounds advanced in the written request must justify the 

contravention of the development standard and not simply promote the benefits of carrying out the development as summarised 

in Initial Action. 

As outlined above, it is considered that in many respects, the proposal will provide for a better planning outcome compared to a 

strictly compliant development. At the very least, there are sufficient environmental planning grounds to justify contravening the 

development standard. 

This request supports a modest contravention (8%) of the maximum building height standard under the Housing SEPP, on the 

grounds that the proposal results in an improved planning outcome relative to a strictly compliant scheme. There are numerous 

and substantive environmental planning grounds to justify the departure, which are set out below. 

1. Provision of Additional Housing Density 

In accordance with the aims of Chapter 5 of the Housing SEPP, the proposal seeks to maximise residential density on a well-

located site through the delivery of a high-quality apartment development. The design responds to the intent of the SEPP by 

promoting efficient land use, increased housing supply, and diverse dwelling types in an accessible urban setting. 

All proposed height variations are limited to ancillary building elements, such as roof overruns, plant enclosures, privacy screens, 

and parapets. These elements do not contribute to the perceived height or bulk of the development when viewed from the public 

domain and are essential to achieving high standards of amenity and building performance. 

Strict compliance with the height standard would necessitate either the removal of apartments and/or high-quality communal 

open space, or the redistribution of floor space, resulting in smaller, lower-quality apartments on lower levels. Both outcomes 

would be contrary to Objectives (a) and (b) of Chapter 5, which seek to increase the supply of housing in accessible locations and 

promote design that responds to the housing needs of the community. 

The proposal therefore represents a balanced and justified planning outcome, delivering increased housing capacity without 

adverse environmental or amenity impacts. 
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2. Responsiveness to Site Constraints and Amenity Enhancement 

The site presents a natural ground level fall from RL 94.3m at the southern boundary to RL 91.45m at the northern boundary, 

with a narrowing footprint towards the north. The proposed building has been carefully designed to respond to these 

topographical and spatial constraints in a manner that is both contextually appropriate and performance-driven. 

The development is predominantly contained within the 28.6 metre height limit, with minor and localized variations occurring 

where the slope is steepest. These modest exceedances are considered necessary to achieve key design outcomes, including: 

• Provision of full-floor, cross-through apartments, enhancing natural ventilation and daylight access; 

• Maintenance of consistent slab levels, avoiding inefficient internal stepping and improving accessibility and 

construction efficiency; 

• Avoidance of single-aspect apartments, thereby ensuring adequate solar access and improved residential amenity. 

Further excavation to strictly comply with height limits would result in subterranean ground-floor spaces, significantly diminishing 

residential amenity and compromising the quality of internal living environments. Such outcomes would be inconsistent with the 

design principles of the Apartment Design Guide (ADG) and the Ku-ring-gai Development Control Plan (DCP), particularly in 

relation to solar access, natural ventilation, and internal amenity. 

The proposed design represents a balanced and site-responsive approach, delivering high-quality housing outcomes while 

aligning with the intent of relevant planning controls. 

3. Absence of Adverse Environmental Impacts 

The minor height exceedances proposed do not give rise to adverse impacts in terms of overlooking, visual privacy, 

or overshadowing. These variations are modest in scale, occur only where the site’s natural slope is steepest, and are not visually 

discordant with the emerging built form character of the locality. 

Importantly, the built form and associated amenity impacts would remain largely unchanged even if strict compliance with the 

height limit were enforced. However, such compliance would necessitate the removal of several dwellings, thereby undermining 

housing supply objectives and compromising the delivery of diverse, high-quality apartments. 

In this context, requiring full compliance with the height standard is considered unreasonable and unnecessary, particularly given 

the proposal’s strong alignment with the Apartment Design Guide (ADG), the Ku-ring-gai DCP, and broader strategic planning 

goals related to housing diversity, sustainability, and urban consolidation. 

4. Provision of Diverse and Well-Designed Housing 

The proposal delivers a well-balanced mix of two- and three-bedroom apartments, supporting a range of household types, 

including multi-generational families, and responding to emerging demographic trends within the Ku-ring-gai Local Government 

Area (LGA). Key demographic indicators include: 

• 55% of households in Ku-ring-gai are family households (ABS), 

• A growing culturally and linguistically diverse (CALD) population, and 

• A projected 24.2% of residents aged 65 and over by 2041 (forecast.id). 

This mix of apartment types directly supports strategic planning objectives around housing diversity, accessibility, and liveability, 

as outlined in the Ku-ring-gai Local Strategic Planning Statement (LSPS) and the North District Plan. 
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The loss of Level 9 apartments to achieve strict height compliance would result in a reduction in both the number and variety of 

dwellings, undermining the proposal’s ability to meet these strategic goals. In this context, the minor height variations are not 

only justified but necessary to deliver a high-quality, inclusive, and future-ready residential development. 

 

The above environmental planning grounds are not general propositions and are unique circumstances to the proposed 

development.  

Insistence on compliance with the height development standard will result in the removal of the rooftop communal area and/or 

the loss of Level 9 apartments and result in a redistribution of floor space which is a disproportionate outcome given the limited 

impacts of the proposal. Specifically, the additional height does not significantly impact the amenity of surrounding properties 

when considered against the backdrop of the planning controls and has been designed to address the public domain and ensure 

the non-compliance is not visual jarring from the public domain or neighbouring properties. 

It is noted that in Initial Action, Preston CJ clarified what items a Clause 4.6 does and does not need to satisfy. Importantly, there 

does not need to be a "better" planning outcome: 

86. The second way is in an error because it finds no basis in cl 4.6. Clause 4.6 does not directly or indirectly 

establish a test that the non-compliant development should have a neutral or beneficial effect relative to a 

compliant development. This test is also inconsistent with objective (d) of the height development standard in 

cl 4.3(1) of minimising the impacts of new development on adjoining or nearby properties from disruption of 

views or visual intrusion. Compliance with the height development standard might be unreasonable or 

unnecessary if the non-compliant development achieves this objective of minimising view loss or visual 

intrusion. It is not necessary, contrary to what the Commissioner held, that the non-compliant development 

have no view loss or less view loss than a compliant development. 

87. The second matter was in cl 4.6(3)(b). I find that the Commissioner applied the wrong test in considering this 

matter by requiring that the development, which contravened the height development standard, result in a 

"better environmental planning outcome for the site" relative to a development that complies with the height 

development standard (in [141] and [142] of the judgment). Clause 4.6 does not directly or indirectly establish 

this test. The requirement in cl 4.6(3)(b) is that there are sufficient environmental planning grounds to justify 

contravening the development standard, not that the development that contravenes the development 

standard have a better environmental planning outcome than a development that complies with the 

development standard. 

As outlined above, it is considered that in many respects, the proposal will provide for a better planning outcome compared to a 

strictly compliant development. At the very least, there are sufficient environmental planning grounds to justify contravening the 

development standard. 
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5.   Conclusion 

Having regard to the provisions within both Section 155(2) of the Housing SEPP and 4.6 of the KLEP 2015, we have formed the 

considered opinion that:  

• The contextually responsive development is consistent with objectives that relate to building height within Chapter 5 

of the Housing SEPP, and  

• The application does not propose a variation to a Clause that is subject to the application of Clause 4.6(8) of the KLEP 

2015 or a development prohibition within another EPI, and  

• There are sufficient environmental planning grounds to justify contravening the building height development standard, 

and  

• That having regard to a) and b), compliance with the building height development standard is unreasonable or 

unnecessary in the circumstances of the case.  

Pursuant to Clause 4.6(3) of the KLEP 2015, the consent authority can therefore be satisfied that the applicant’s written request 

has adequately demonstrated that:  

(a) compliance with the development standard is unreasonable or unnecessary in the circumstances, and  

(b) there are sufficient environmental planning grounds to justify the contravention of the development standard.  

In conclusion, we believe that in working with both the constraints of the site and the desired outcomes of the Housing SEPP, the 

proposed building height contraventions present better planning, housing delivery and design outcomes when compared to 

alternative and more compliant options that were explored throughout the design process. Further, we have formed the 

considered opinion that there is no statutory or environmental planning impediment to the approval of a building height 

contravention in this instance. As this written request has satisfied statutory requirements pursuant to Clause 4.6 of the KLEP 

2015, the proposed variation to the building height development standard can be approved. 
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1. Introduction 

This Clause 4.6 variation request statement has been prepared in relation to the development standard for minimum lot 

dimension (width and depth) restriction for residential flat buildings contained within Part 4, Clause 6.6(2)(a) of the Ku-ring-gai 

Local Environmental Plan 2015 (KLEP 2015) 

Clause 4.6 of the Ku-ring-gai Local Environmental Plan 2015 (KLEP 2015) enables a consent authority to grant consent for a 

development even though the development contravenes a development standard of the LEP or another environmental planning 

instrument, such as in this case, the KLEP 2015. 

This variation request is to accompany a development application (DA) for 1 Russell Street, Lindfield (the site) seeking approval 

for the demolition of the existing buildings and structures and the construction of a ten (10) storey residential flat building 

development containing 28 residential units inclusive of infill affordable rental housing above three (3) levels of basement 

parking, communal rooftop terrace level and associated landscaping and site works (the proposal). 

The application has been lodged pursuant to the provisions of Chapters 2 Affordable housing (AH) and Chapter 5 Transport 

orientated development (TOD) of State Environmental Planning Policy (Housing) 2021 (Housing SEPP). The site comprises a total 

area of 1,131.3m² with a 16.47m frontage to Russell Avenue and a frontage of 41.385m to Lindfield Avenue. Clause 6.6(2) of the 

Ku-ring-gai Local Environmental Plan 2015 (KLEP 2015) stipulates development consent must not be granted for the erection of 

a residential flat building on a lot in a residential zone unless the lot has an area of at least 1,200m2 and minimum dimensions 

(width and depth) of at least (a)  if the area of the land is less than 1,800m2 - 24 metres. 

Clause 158 of SEPP (Housing) stipulates development consent may be granted to development for the purposes of residential flat 

buildings or shop top housing on land in a Transport Oriented Development Area, despite a minimum lot size restriction. Further, 

clause 149 of SEPP (Housing) stipulates development consent must not be granted to development for the purposes of residential 

flat buildings, independent living units or shop top housing on a lot in a Transport Oriented Development Area, unless the lot is 

at least 21m wide at the front building line. 

We are of the view the Clause 6.6(2) of the KLEP 2015 is not applicable in this instance as a result of clause 158 of SEPP (Housing). 

Notwithstanding, this clause 4.6 variation request has been prepared for abundant caution. 

This written variation request has been prepared pursuant to Clause 4.6 of the Ku-ring-gai Local Environmental Plan 2015 (KLEP 

2015) and forms a written request that justifies the contravention of the building height development standard based upon 

specific circumstances of this proposal. It is submitted that permitting the proposed variation to Clause 6.6(2) of the KLEP 2015 

will allow for improved planning outcomes at the site. 

This request has been prepared in accordance with Clause 35B of the Environmental Planning and Assessment Regulation 2021 

(the Regulation) which requires that a DA involving contravention of development standard must be accompanied by a document 

that sets out the grounds that demonstrates compliance with the development standard is unreasonable or unnecessary in the 

circumstances, and that there are sufficient environmental planning grounds to justify the contravention of the development 

standard. 

This request has been prepared having regard to the Department of Planning and Environment’s Guide to Varying Development 

Standards (November 2023) and various relevant decisions in the New South Wales Land and Environment Court and New South 

Wales Court of Appeal (Court).  

This request is structured to explicitly address the matters required to be addressed by the applicant under Clause 4.6(3)(a) and 

(b) for which the consent authority must be satisfied has been demonstrated according to Preston CJ in Wehbe V Pittwater Council 

(2007) NSW LEC 827 (‘Wehbe’). 
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2. Relevant planning instrument, development standard and proposed 

variations 

2.1 Environmental Planning Instrument to be varied  

The Environmental Planning Instrument (EPI) to be varied is the Ku-ring-gai Local Environmental Plan 2015 (KLEP). 

2.2 Development standard to be varied and objectives of the standard 

Clause 6.6(2) of the KLEP 2015 includes a minimum allotment dimension standard for residential flat buildings. Pursuant to clause 

6.6(2) development consent must not be granted for the erection of a residential flat building on a lot in a residential zone unless 

the lot has an area of at least 1,200 square metres and minimum dimensions (width and depth) of at least 

“(a)  if the area of the land is less than 1,800 square metres—24 metres, or 

(b)  if the area of the land is 1,800 square metres or more—30 metres”. 

The stated objectives of this clause are as follows: 

“(a)   to provide site requirements for development for the purposes of multi dwelling housing and residential flat buildings 

so as to provide for the orderly and economic development of residential land while maintaining the local character, and 

(b)   to ensure that lot sizes and dimensions of medium and high density residential sites allow for generous landscaped areas 

and setbacks to ensure the amenity of adjoining properties and to support the desired future character of these areas”. 

2.3 Details of proposed building height development standard variation 

The allotment has a total area of 1,131.4m² and accordingly a minimum dimension (width and depth) of 24 metres applies. The 

site is irregular in shape which tappers in dimension towards the Russell Avenue frontage and has a width between 16.47 – 33.832 

metres in width being non-compliant by 7.53m.  A survey extract is at Figure 1. 

 

Figure 1. Site Survey  
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3.   Objectives and Provisions of Clause 4.6 

The objectives and provisions of Clause 4.6 of the KLEP 2015, are as follows: 

“(1)  The objectives of this clause are as follows— 

(a)  to provide an appropriate degree of flexibility in applying certain development standards to particular development, 

(b)  to achieve better outcomes for and from development by allowing flexibility in particular circumstances. 

(2)  Development consent may, subject to this clause, be granted for development even though the development would 

contravene a development standard imposed by this or any other environmental planning instrument. However, this clause 

does not apply to a development standard that is expressly excluded from the operation of this clause. 

(3)  Development consent must not be granted to development that contravenes a development standard unless the consent 

authority is satisfied the applicant has demonstrated that— 

(a)  compliance with the development standard is unreasonable or unnecessary in the circumstances, and 

(b)  there are sufficient environmental planning grounds to justify the contravention of the development standard. 

Note— 

The Environmental Planning and Assessment Regulation 2021 requires a development application for development that 

proposes to contravene a development standard to be accompanied by a document setting out the grounds on which 

the applicant seeks to demonstrate the matters in paragraphs (a) and (b). 

(4)  The consent authority must keep a record of its assessment carried out under subclause (3). 

(5)    (Repealed) 

(6)  Development consent must not be granted under this clause for a subdivision of land in Zone RU1 Primary Production, 

Zone RU2 Rural Landscape, Zone RU3 Forestry, Zone RU4 Primary Production Small Lots, Zone RU6 Transition, Zone R5 Large 

Lot Residential, Zone C2 Environmental Conservation, Zone C3 Environmental Management or Zone C4 Environmental Living 

if— 

(a)  the subdivision will result in 2 or more lots of less than the minimum area specified for such lots by a development 

standard, or 

(b)  the subdivision will result in at least one lot that is less than 90% of the minimum area specified for such a lot by a 

development standard. 

Note. 

When this Plan was made it did not include all of these zones. 

(7)    (Repealed) 

(8)  This clause does not allow development consent to be granted for development that would contravene any of the 

following— 

(a)  a development standard for complying development, 

(b)  a development standard that arises, under the regulations under the Act, in connection with a commitment set out 

in a BASIX certificate for a building to which State Environmental Planning Policy (Building Sustainability Index: BASIX) 

2004 applies or for the land on which such a building is situated, 
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(c)  clause 5.4, 

(caa)  clause 5.5”. 

It is noted that Clause 6.6(2) of the KLEP 2015 is not “expressly excluded” from the operation of Clause 4.6 in the KLEP 2015. 

Clause 4.6(1) of KLEP provides the following objectives: 

“(a) to provide an appropriate degree of flexibility in applying certain development standards to particular development, and   

(b) to achieve better outcomes for and from development by allowing flexibility in particular circumstances”.   

The decision of Chief Justice Preston in Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 118 (“Initial Action”) 

provides guidance in respect of the operation of clause 4.6 subject to the clarification by the NSW Court of Appeal in Rebel MH 

Neutral Bay Pty Limited v North Sydney Council [2019] NSWCA 130 at [1], [4] & [51] where the Court confirmed that properly 

construed, a consent authority has to be satisfied that an applicant’s written request has in fact demonstrated the matters 

required to be demonstrated by cl 4.6(3).   

Initial Action involved an appeal pursuant to s56A of the Land & Environment Court Act 1979 against the decision of a 

Commissioner.  At [90] of Initial Action the Court held that:  

“In any event, cl 4.6 does not give substantive effect to the objectives of the clause in cl 4.6(1)(a) or (b). There is no provision 

that requires compliance with the objectives of the clause. In particular, neither cl 4.6(3) nor (4) expressly or impliedly requires 

that development that contravenes a development standard “achieve better outcomes for and from development”. If 

objective (b) was the source of the Commissioner’s test that non-compliant development should achieve a better 

environmental planning outcome for the site relative to a compliant development, the Commissioner was mistaken. Clause 

4.6 does not impose that test.”   

The legal consequence of the decision in Initial Action is that clause 4.6(1) is not an operational provision and that the remaining 

clauses of clause 4.6 constitute the operational provisions.  

Clause 4.6(2) of KLEP provides:   

“Development consent may, subject to this clause, be granted for development even though the development would 

contravene a development standard imposed by this or any other environmental planning instrument. However, this clause 

does not apply to a development standard that is expressly excluded from the operation of this clause”.   

This clause applies to the clause 6.6(2)(a) Minimum allotment dimension standard of KLEP 2015.  

Clause 4.6(3) of KLEP provides: 

“Development consent must not be granted for development that contravenes a development standard unless the consent 

authority has considered a written request from the applicant that seeks to justify the contravention of the development 

standard by demonstrating that:   

(a) compliance with the development standard is unreasonable or unnecessary in the circumstances of the case, and    

(b) there are sufficient environmental planning grounds to justify contravening the development standard”.   

The proposed development does not strictly comply with the minimum dimension provision at clause 6.6(2)(a) of KLEP 2015 

which specifies a maximum site dimension however strict compliance is considered to be unreasonable and unnecessary in the 

circumstances of this case and there are considered to be sufficient environmental planning grounds to justify contravening the 

development standard. 
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4.   Key questions 

Is the Planning Control a Development Standard?    

The standards to be varied is a Development Standard to which Clause 4.6 applies.  

Clause 6.6 Requirements for multi dwelling housing and residential flat buildings of the KLEP 2015 is expressed as a numeric 

development standard capable of being varied under clause 4.6 of the LEP. 

The standard instrument defines a ‘development standard’ as: 

“development standards means provisions of an environmental planning instrument or the regulations in relation to 

the carrying out of development, being provisions by or under which requirements are specified or standards are fixed 

in respect of any aspect of that development, including, but without limiting the generality of the foregoing, 

requirements or standards in respect of— 

(a)  the area, shape or frontage of any land, the dimensions of any land, buildings or works, or the distance of any 

land, building or work from any specified point, 

(b)  the proportion or percentage of the area of a site which a building or work may occupy, 

(c)  the character, location, siting, bulk, scale, shape, size, height, density, design or external appearance of a building 

or work, 

(d)  the cubic content or floor space of a building, 

(e)  the intensity or density of the use of any land, building or work, 

(f)  the provision of public access, open space, landscaped space, tree planting or other treatment for the conservation, 

protection or enhancement of the environment, 

(g)  the provision of facilities for the standing, movement, parking, servicing, manoeuvring, loading or unloading of 

vehicles, 

(h)  the volume, nature and type of traffic generated by the development, 

(i)  road patterns, 

(j)  drainage, 

(k)  the carrying out of earthworks, 

(l)  the effects of development on patterns of wind, sunlight, daylight or shadows, 

(m)  the provision of services, facilities and amenities demanded by development, 

(n)  the emission of pollution and means for its prevention or control or mitigation, and 

(o)  such other matters as may be prescribed.” 

Based on the above definition, and with previous decisions of the Land & Environment Court in relation to matters which 

constitute development standards it is considered that the wording of the standard constitutes a “development standard” as it  

is described as a site numeric dimension requirement that seeks to control the minimum size and geometry of an allotment for 

residential flat development –  so it is a numeric development standard capable of being varied under clause 4.6 of the KLEP 

2015. 

Is the Development Standard Excluded from the Operation of Clause 4.6?    



ATTACHMENT NO: 9 - CLAUSE 4.6 VARIATION REQUEST - 
MINIMUM ALLOTMENT DIMENSIONS 

 ITEM NO: GB.2 

 

20251117-KLPP-Crs-2025/371267/242 

  
Clause 4.6 Variation Request – Minimum lot dimension (width and depth) 
 

 
Paro Consulting (Paro Planning Pty Ltd) 
A 1.02, 38 Waterloo Street, Surry Hills   
T 0422983710    E daniel@paroconsulting.com.au                                           9 
 
 

The development standard is not excluded from the operation of clause 4.6 as it is not listed within clause 4.6(6) or clause 4.6(8) 

of the KLEP 2015. It is also noted that Clause 6.6 is not “expressly excluded” from the operation of Clause 4.6 in the KLEP 2015. It 

is also noted that this clause does not contain a provision which specifically excludes the application of clause 4.6. On this basis 

it is considered that these clauses are development standards for which clause 4.6 applies. 

4.1   Unreasonable and Unnecessary (Clause 4.6(3)(a)) 

In this Section, we demonstrate why compliance with the development standard is unreasonable or unnecessary in the 

circumstances of this case as required by Clause 4.6(3)(a) of the KLEP 2015. 

Clause 4.6(3)(a) of the KLEP 2015, requires the consent authority to be satisfied that the applicant’s written request has 

adequately addressed clause 4.6(3)(b), by demonstrating that: 

“compliance with the development standard is unreasonable or unnecessary in the circumstances” 

In Wehbe V Pittwater Council (2007) NSW LEC 827 (‘Wehbe’) Preston CJ sets out ways of establishing that compliance with a 

development standard is unreasonable or unnecessary. This list is not exhaustive. It states, inter alia: 

“An objection under SEPP 1 may be well founded and be consistent with the aims set out in clause 3 of the Policy in a 

variety of ways. The most commonly invoked way is to establish that compliance with the development standard is 

unreasonable or unnecessary because the objectives of the development standard are achieved notwithstanding non-

compliance with the standard.” 

The judgement goes on to state that: 

“The rationale is that development standards are not ends in themselves but means of achieving ends. The ends are 

environmental or planning objectives. Compliance with a development standard is fixed as the usual means by which 

the relevant environmental or planning objective is able to be achieved. However, if the proposed development proffers 

an alternative means of achieving the objective strict compliance with the standard would be unnecessary (it is achieved 

anyway) and unreasonable (no purpose would be served).” 

In Wehbe, Preston CJ identified five ways in which it could be shown that application of a development standard was 

unreasonable or unnecessary. However, His Honour said that these five ways are not exhaustive; they are merely the most 

commonly invoked ways. Further, an applicant does not need to establish all of the ways. The five methods outlined in Wehbe 

are as follows (with our emphasis placed on the First Method for the purposes of this Clause 4.6 variation statement): 

“1. The objectives of the standard are achieved notwithstanding non-compliance with the standard (First Method). 

2. The underlying objective or purpose of the standard is not relevant to the development and therefore compliance is 

unnecessary (Second Method). 

3. The underlying object or purpose would be defeated or thwarted if compliance was required and therefore compliance 

is unreasonable (Third Method). 

4. The development standard has been virtually abandoned or destroyed by the Council's own actions in granting 

consents departing from the standard and hence compliance with the standard is unnecessary and unreasonable (Fourth 

Method). 

5. The zoning of the particular land is unreasonable or inappropriate so that a development standard appropriate for 

that zoning is also unreasonable and unnecessary as it applies to the land and compliance with the standard would be 

unreasonable or unnecessary. That is, the particular parcel of land should not have been included in the particular zone 
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(Fifth Method). Of particular assistance in this matter, in establishing that compliance with a development standard is 

unreasonable or unnecessary is the First Method”. 

Relevantly, in Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 118 (paragraph 16), Preston CJ makes reference 

to Wehbe and states: 

“…Although that was said in the context of an objection under State Environmental Planning Policy No 1 – Development 

Standards to compliance with a development standard, the discussion is equally applicable to a written request under 

cl 4.6 demonstrating that compliance with a development standard is unreasonable or unnecessary.” 

Test 1: The objectives of the development standard are achieved notwithstanding non-compliance with the standard. 

An assessment as to the consistency of the proposal against the stated objectives of this clause is as follows.  

“(a)   to provide site requirements for development for the purposes of multi dwelling housing and residential flat buildings 

so as to provide for the orderly and economic development of residential land while maintaining the local character” 

The site comprises a total area of 1,131.3m² with a 16.47m frontage to Russell Avenue and a frontage of 41.385m to Lindfield 

Avenue. These site dimensions are depicted in the survey extract at Figure 1.  

Whilst the Russel Avenue frontage width is non-compliant with the minimum 24m dimension requirement by 7.53m the balance 

of the allotment geometry/ dimension in both width and depth exceeds the minimum 24m standard. Further, under the SEPP 

(Housing) affordable housing provisions the site is subject to a minimum 450m2 lot size and under the SEPP Housing TOD 

provisions the lot is to be at least 21m wide at the front building line. That is, the geometry of the allotment which also exceeds 

the applicable minimum lot size and site width development standard will facilitate the siting of a residential flat building which 

will provide for the orderly and economic development of residential land while maintaining the local character. 

Notwithstanding the allotment dimension variation the proposal satisfies this objective.  

“(b)   to ensure that lot sizes and dimensions of medium and high density residential sites allow for generous landscaped 

areas and setbacks to ensure the amenity of adjoining properties and to support the desired future character of these areas”. 

In response to Objective (b) of the relevant development standard, the proposal demonstrates that the variation in allotment 

dimension is appropriately offset by the compliant geometry of the remainder of the site. This ensures that the development can 

still accommodate generous landscaped areas, appropriate setbacks, and sufficient separation to protect the amenity of 

adjoining properties and support the desired future character of the locality. 

Notwithstanding the non-compliance, the proposal satisfies the intent of the standard by delivering a site layout that 

is functional, well-proportioned, and capable of supporting a high-quality residential outcome. 

Having regard to the above, it is submitted that the non-compliant allotment geometry achieves the objectives of the standard 

to at least the same degree as a fully compliant site. As such, strict compliance is considered both unreasonable and 

unnecessary in this instance, particularly given the proposal’s consistency with the broader planning objectives and its ability to 

deliver a contextually appropriate and high-amenity development. 

Summary 

In accordance with the decision in Wehbe, compliance with a development standard is demonstrated to be unreasonable or 

unnecessary in one way (Test 1) alone. On this basis, the requirements of Clause 4.6(3)(a) are satisfied. Notably, under Clause 

4.6(3)(b) a consent authority must now be satisfied that there are sufficient planning grounds for the contravention of a 

development standard. Clause 4.6(3)(b) is addressed in the Section below. 
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4.2   Sufficient Environmental Planning Grounds (Clause 4.6(3)(b)) 

In this Section, we demonstrate there are sufficient environmental planning grounds to justify contravening the height 

development standard as required by clause 4.6(3)(b) of the LEP. In Initial Action Pty Ltd v Woollahra Council [2018] NSWLEC 

2018, Preston CJ observed that in order for there to be 'sufficient' environmental planning grounds to justify a written request 

under Clause 4.6 to contravene a development standard, the focus must be on the aspect or element of the development that 

contravenes the development standard. 

Clause 4.6(3)(b) of the KLEP 2015, requires the consent authority to be satisfied that the applicant’s written request has 

adequately addressed clause 4.6(3)(b), by demonstrating that: 

“there are sufficient environmental planning grounds to justify contravening the development standard”. 

Having regard to Clause 4.6(3)(b) and the need to demonstrate that there are sufficient environmental planning grounds to justify 

contravening the development standard. Specifically, Preston CJ in Initial Action Pty Ltd v Woollahra Municipal Council [2018] 

NSWLEC 118 (Initial Action) (paragraph 24) states: 

“The environmental planning grounds relied on in the written request under cl 4.6 must be “sufficient”. There are two 

respects in which the written request needs to be “sufficient”. First, the environmental planning grounds advanced in 

the written request must be sufficient “to justify contravening the development standard”. The focus of cl 4.6(3)(b) is on 

the aspect or element of the development that contravenes the development standard, not on the development as a 

whole, and why that contravention is justified on environmental planning grounds. The environmental planning grounds 

advanced in the written request must justify the contravention of the development standard, not simply promote the 

benefits of carrying out the development as a whole: see Four2Five Pty Ltd v Ashfield Council [2015] NSWCA 248 at [15]. 

Second, the written request must demonstrate that there are sufficient environmental planning grounds to justify 

contravening the development standard so as to enable the consent authority to be satisfied under cl 4.6(4)(a)(i) that 

the written request has adequately addressed this matter: see Four2Five Pty Ltd v Ashfield Council [2015] NSWLEC 90 

at [31].” 

The environmental planning grounds relied on in the written request under Clause 4.6 must be sufficient to justify contravening 

the development standard. The focus is on the aspect of the development that contravenes the development standard, not the 

development as a whole. Therefore, the environmental planning grounds advanced in the written request must justify the 

contravention of the development standard and not simply promote the benefits of carrying out the development as summarised 

in Initial Action. 

As outlined above, it is considered that in many respects, the proposal will provide for a better planning outcome compared to a 

strictly compliant development. At the very least, there are sufficient environmental planning grounds to justify contravening the 

development standard. 

This request supports a modest contravention of the minimum lot dimension standard under clause 6.6(2)(a) of the KLEP 2015, 

on the grounds that the proposal results in an improved planning outcome relative to a strictly compliant scheme. There are 

numerous and substantive environmental planning grounds to justify the departure, which are set out below. 

1. Clause 4.6 prepared on the basis of abundant caution 

Clause 159 of SEPP (Housing) stipulates the lot is at least 21m wide at the front building line  

Further, Clause 19 of SEPP (Housing) stipulates a minimum non-discrepancy standard of 450m2 for residential development 

subject to the affordable housing infill provisions. 
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Furthermore, clause 158 of SEPP (Housing) stipulates: 

“(1)  This section applies if another environmental planning instrument applying to the land specifies a minimum lot size for 

development for the purposes of residential flat buildings or shop top housing (a minimum lot size restriction). 

(2)  Development consent may be granted to development for the purposes of residential flat buildings or shop top housing 

on land in a Transport Oriented Development Area, despite a minimum lot size restriction”. 

The site area is 1,131.3m2 and the front building line to Lindfield Avenue is 41.385m in compliance with the minimum size area 

and site width design criteria under Clause 19 and 159 of the SEPP (Housing). Further, in my view clause 6.6(2)(a) of the KLEP 

2015 is not applicable, as this is a minimum lot size restriction, and in accordance with Clause 158 of SEPP (Housing) enables the 

development consent authority to grant development consent to the development despite a minimum lot size restriction. 

Therefore, in my view the clause 4.6 variation request is not required, and this report has been submitted for abundant caution. 

2. Lack of impact 

The site is irregular in shape which tappers in dimension towards the Russell Avenue frontage which is 16.47m in width being a 

maximum non-compliant by 7.53m. Notwithstanding this, the average site width if 25.151m, and site width is predominantly 

greater than 24m wide and area of non-compliance predominately relates to the front setback area and not building envelope. 

The non-compliance is appropriately described both quantitatively and qualitatively as minor. The variation will restrict 

development on the land to the extent that it will give rise to adverse streetscape, heritage conservation or residential amenity 

impacts. Consistent with the findings of Commissioner Walsh in Eather v Randwick City Council [2021] NSWLEC 1075 and 

Commissioner Grey in Petrovic v Randwick City Council [2021] NSW LEC 1242, the particularly small departure from the actual 

numerical standard and absence of impacts consequential of the departure constitute environmental planning grounds, as it 

promotes the good design and amenity of the development in accordance with the objects of the EP&A Act. 

3.  Objective of Chapter 2 SEPP Housing     

The variation is quantitatively and qualitatively appropriately described as minor and does not compromise the development’s 

ability to achieve the objective of Chapter 2 of SEPP Housing as previously outlined. In fact, approval of the minor variation will 

facilitate a development of exceptional design quality which will appropriately increase housing density within 400m of the 

Lindfield Station in a building form which is well designed, of appropriate bulk and scale and which provides exceptional amenity 

and liveability whilst also providing affordable housing to meet the needs of essential workers and vulnerable members of the 

community.  

4. Objectives of the Environmental Planning and Assessment Act 1979   

Approval of the minor variation will promote the delivery of housing consistent with objective 1.3(d) of the Act.   

There are sufficient environmental planning grounds to justify contravening the development standard. 

The above environmental planning grounds are not general propositions and are unique circumstances to the proposed 

development.  

Insistence on compliance with the minimum lot development standard of the LEP would be incongruous with the provisions of 

SEPP Housing. It is noted that in Initial Action, Preston CJ clarified what items a Clause 4.6 does and does not need to satisfy. 

Importantly, there does not need to be a "better" planning outcome: 

86. The second way is in an error because it finds no basis in cl 4.6. Clause 4.6 does not directly or indirectly establish a 

test that the non-compliant development should have a neutral or beneficial effect relative to a compliant 

development. This test is also inconsistent with objective (d) of the height development standard in cl 4.3(1) of 
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minimising the impacts of new development on adjoining or nearby properties from disruption of views or visual 

intrusion. Compliance with the height development standard might be unreasonable or unnecessary if the non-

compliant development achieves this objective of minimising view loss or visual intrusion. It is not necessary, contrary 

to what the Commissioner held, that the non-compliant development have no view loss or less view loss than a 

compliant development. 

87. The second matter was in cl 4.6(3)(b). I find that the Commissioner applied the wrong test in considering this matter 

by requiring that the development, which contravened the height development standard, result in a "better 

environmental planning outcome for the site" relative to a development that complies with the height development 

standard (in [141] and [142] of the judgment). Clause 4.6 does not directly or indirectly establish this test. The 

requirement in cl 4.6(3)(b) is that there are sufficient environmental planning grounds to justify contravening the 

development standard, not that the development that contravenes the development standard have a better 

environmental planning outcome than a development that complies with the development standard. 

As outlined above, it is considered that in many respects, the proposal will provide for a better planning outcome compared to a 

strictly compliant development. At the very least, there are sufficient environmental planning grounds to justify contravening the 

development standard. 
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5.   Conclusion 

Having regard to the provisions within both Section 158 and 159 of the Housing SEPP and 4.6 of the KLEP 2015, we have formed 

the considered opinion that:  

• Insistence on compliance with the minimum allotment dimension development standard of the LEP would be 

incongruous with the provisions of SEPP Housing, 

• The application does not propose a variation to a Clause that is subject to the application of Clause 4.6(8) of the KLEP 

2015 or a development prohibition within another EPI, 

• There are sufficient environmental planning grounds to justify contravening the development standard, and  

• That having regard to the above, compliance with the building height development standard is unreasonable or 

unnecessary in the circumstances of the case.  

Pursuant to Clause 4.6(3) of the KLEP 2015, the consent authority can therefore be satisfied that the applicant’s written request 

has adequately demonstrated that:  

(a) compliance with the development standard is unreasonable or unnecessary in the circumstances, and  

(b) there are sufficient environmental planning grounds to justify the contravention of the development standard.  

In conclusion, we believe that in working with both the constraints of the site and the desired outcomes of the Housing SEPP, the 

proposed development present better planning, housing delivery and design outcomes. Further, we have formed the considered 

opinion that there is no statutory or environmental planning impediment to the approval of a minimum allotment dimension 

contravention in this instance. As this written request has satisfied statutory requirements pursuant to Clause 4.6 of the KLEP 

2015, the proposed variation to the minimum allotment development standard can be approved. 
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1.   Introduction 

This Clause 4.6 variation request statement has been prepared in relation to the Floor Space Ratio development standard for 

within Chapter 2, Part 2, Division 1, Clause 16 of the State Environmental Planning Policy (Housing) 2021 (Housing SEPP). 

Clause 4.6 of the Ku-ring-gai Local Environmental Plan 2015 (KLEP 2015) enables a consent authority to grant consent for a 

development even though the development contravenes a development standard of the LEP or another environmental planning 

instrument, such as in this case, the Housing SEPP. 

This variation request is to accompany a development application (DA) for 1 Russell Street, Lindfield (the site) seeking approval 

for the demolition of the existing buildings and structures and the construction of a ten (10) storey residential flat building 

development containing 28 residential units inclusive of infill affordable rental housing above three (3) levels of basement 

parking, communal rooftop terrace level and associated landscaping and site works (the proposal). 

The application has been lodged pursuant to the provisions of Chapters 2 Affordable housing (AH) and Chapter 6 Low and Mid 

Rise Housing (LMR) of State Environmental Planning Policy (Housing) 2021 (Housing SEPP).  

Clause 16 Housing SEPP stipulates a maximum FSR Standard of 2.86:1 (3,235.518m2), which is calculated based on the 2.2:1 

permissible floor space ratio (FSR) for the development on the land under the LMR plus an additional FSR of up to 30%. The 

proposal includes an FSR of 2.918:1 (3,301.2m2 GFA) which results in a 0.05:1 (65.682m2) non-compliance with the FSR standard. 

This written variation request has been prepared pursuant to Clause 4.6 of the Ku-ring-gai Local Environmental Plan 2015 (KLEP 

2015) and forms a written request that justifies the contravention of the FSR development standard based upon specific 

circumstances of this proposal. It is submitted that permitting the proposed variation to Clause 16 of the Housing SEPP will allow 

for improved planning outcomes at the site. 

This request has been prepared in accordance with Clause 35B of the Environmental Planning and Assessment Regulation 2021 

(the Regulation) which requires that a DA involving contravention of development standard must be accompanied by a document 

that sets out the grounds that demonstrates compliance with the development standard is unreasonable or unnecessary in the 

circumstances, and that there are sufficient environmental planning grounds to justify the contravention of the development 

standard. 

This request has been prepared having regard to the Department of Planning and Environment’s Guide to Varying Development 

Standards (November 2023) and various relevant decisions in the New South Wales Land and Environment Court and New South 

Wales Court of Appeal (Court).  

This request is structured to explicitly address the matters required to be addressed by the applicant under Clause 4.6(3)(a) and 

(b) for which the consent authority must be satisfied has been demonstrated according to Preston CJ in Wehbe V Pittwater Council 

(2007) NSW LEC 827 (‘Wehbe’). 
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2.   Relevant planning instrument, development standard and proposed variations 

2.1   Environmental Planning Instrument to be varied  

The Environmental Planning Instrument (EPI) to be varied is State Environmental Planning Policy (Housing) 2021 (Housing SEPP). 

Chapter 2 Affordable Housing (AH) of the Housing SEPP applies to the site. Following the 2023 planning reforms, Clause 4.6 of 

the relevant Local Environmental Plan (LEP) - in this case, the KLEP 2015 - must be used to vary development standards within 

Environmental Planning Instruments (EPIs), including any relevant SEPPs. Which in this case is the Housing SEPP. The request is 

seeking to vary the maximum FSR standard as it applies to the site and proposal. 

2.2   Development standard to be varied 

The standard that is proposed to be varied is the maximum Floor Space Ratio (FSR) standard set out in Clause 16 of the Housing 

SEPP. Clause 16 of the Housing SEPP states: 

“16   Affordable housing requirements for additional floor space ratio 

(1)  The maximum floor space ratio for development that includes residential development to which this division applies is the 

maximum permissible floor space ratio for the development on the land plus an additional floor space ratio of up to 30%, 

based on the minimum affordable housing component calculated in accordance with subsection (2). 

(2)  The minimum affordable housing component, which must be at least 10%, is calculated as follows— 

  

(3)  If the development includes residential flat buildings or shop top housing, the maximum building height for a building used 

for residential flat buildings or shop top housing is the maximum permissible building height for the development on the land 

plus an additional building height that is the same percentage as the additional floor space ratio permitted under subsection 

(1). 

Example— 

Development that is eligible for 20% additional floor space ratio because the development includes a 10% affordable housing 

component, as calculated under subsection (2), is also eligible for 20% additional building height if the development involves 

residential flat buildings or shop top housing. 

(4)  This section does not apply to development on land for which there is no maximum permissible floor space ratio”. 

Under Clause 16 Housing SEPP a maximum FSR Standard of 2.86:1 (3,235.518m2), which is calculated based on the 2.2:1 

permissible floor space ratio (FSR) for the development on the land under the LMR plus an additional FSR of up to 30%. The FSR 

bonus is conditional on 15% of the total residential floor area be provided as affordable rental housing for 15 years and managed 

by a registered community housing provider.  

 

 

. 
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2.3   Extent of Variation 

The proposal includes an FSR of 2.918:1 (3,301.2m2 GFA) which results in a 0.05:1 (65.682m2) non-compliance with the FSR 

standard or a 2% variation. 

This written variation request has been prepared pursuant to Clause 4.6 of the Ku-ring-gai Local Environmental Plan 2015 (KLEP 

2015) and forms a written request that justifies the contravention of the FSR control development standard based upon specific 

circumstances of this proposal. It is submitted that permitting the proposed variation to Clause 16 of the Housing SEPP will allow 

for improved planning outcomes at the site. 
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3.   Objectives and Provisions of Clause 4.6 

The objectives and provisions of Clause 4.6 of the KLEP 2015, are as follows: 

“(1)  The objectives of this clause are as follows— 

(a)  to provide an appropriate degree of flexibility in applying certain development standards to particular development, 

(b)  to achieve better outcomes for and from development by allowing flexibility in particular circumstances. 

(2)  Development consent may, subject to this clause, be granted for development even though the development would 

contravene a development standard imposed by this or any other environmental planning instrument. However, this clause 

does not apply to a development standard that is expressly excluded from the operation of this clause. 

(3)  Development consent must not be granted to development that contravenes a development standard unless the consent 

authority is satisfied the applicant has demonstrated that— 

(a)  compliance with the development standard is unreasonable or unnecessary in the circumstances, and 

(b)  there are sufficient environmental planning grounds to justify the contravention of the development standard. 

Note— 

The Environmental Planning and Assessment Regulation 2021 requires a development application for development that 

proposes to contravene a development standard to be accompanied by a document setting out the grounds on which 

the applicant seeks to demonstrate the matters in paragraphs (a) and (b). 

(4)  The consent authority must keep a record of its assessment carried out under subclause (3). 

(5)    (Repealed) 

(6)  Development consent must not be granted under this clause for a subdivision of land in Zone RU1 Primary Production, 

Zone RU2 Rural Landscape, Zone RU3 Forestry, Zone RU4 Primary Production Small Lots, Zone RU6 Transition, Zone R5 Large 

Lot Residential, Zone C2 Environmental Conservation, Zone C3 Environmental Management or Zone C4 Environmental Living 

if— 

(a)  the subdivision will result in 2 or more lots of less than the minimum area specified for such lots by a development 

standard, or 

(b)  the subdivision will result in at least one lot that is less than 90% of the minimum area specified for such a lot by a 

development standard. 

Note. 

When this Plan was made it did not include all of these zones. 

(7)    (Repealed) 

(8)  This clause does not allow development consent to be granted for development that would contravene any of the 

following— 

(a)  a development standard for complying development, 
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(b)  a development standard that arises, under the regulations under the Act, in connection with a commitment set out 

in a BASIX certificate for a building to which State Environmental Planning Policy (Building Sustainability Index: BASIX) 

2004 applies or for the land on which such a building is situated, 

(c)  clause 5.4, 

(caa)  clause 5.5”. 

It is noted that Clause 16 of the Housing SEPP is not “expressly excluded” from the operation of Clause 4.6 in the KLEP 2015. 

4.   Key questions 

Is the Planning Control a Development Standard?    

The standard to be varied is a Development Standard to which Clause 4.6 applies.  

The FSR Standard included within Clause 16 of the Housing SEPP is a numeric development standard capable of being varied 

under clause 4.6 of the LEP. 

The standard instrument defines a ‘development standard’ as: 

“development standards means provisions of an environmental planning instrument or the regulations in relation to the 

carrying out of development, being provisions by or under which requirements are specified or standards are fixed in respect 

of any aspect of that development, including, but without limiting the generality of the foregoing, requirements or standards 

in respect of— 

(a)  the area, shape or frontage of any land, the dimensions of any land, buildings or works, or the distance of any land, building 

or work from any specified point, 

(b)  the proportion or percentage of the area of a site which a building or work may occupy, 

(c)  the character, location, siting, bulk, scale, shape, size, height, density, design or external appearance of a building or 

work, 

(d)  the cubic content or floor space of a building, 

(e)  the intensity or density of the use of any land, building or work, 

(f)  the provision of public access, open space, landscaped space, tree planting or other treatment for the conservation, 

protection or enhancement of the environment, 

(g)  the provision of facilities for the standing, movement, parking, servicing, manoeuvring, loading or unloading of vehicles, 

(h)  the volume, nature and type of traffic generated by the development, 

(i)  road patterns, 

(j)  drainage, 

(k)  the carrying out of earthworks, 

(l)  the effects of development on patterns of wind, sunlight, daylight or shadows, 

(m)  the provision of services, facilities and amenities demanded by development, 

(n)  the emission of pollution and means for its prevention or control or mitigation, and 
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(o)  such other matters as may be prescribed.” 

Based on the above definition, and with previous decisions of the Land & Environment Court in relation to matters which 

constitute development standards it is considered that the wording of the maximum FSR control for residential flat buildings in 

in Clause 16 of the Housing SEPP constitutes a “development standard” as it is described as a numeric measure of bulk and scale. 

Is the Development Standard Excluded from the Operation of Clause 4.6?    

The development standard is not excluded from the operation of clause 4.6 as it is not listed within clause 4.6(6) or clause 4.6(8) 

of KLEP 2015. It is also noted that Clause 16 of the Housing SEPP is not “expressly excluded” from the operation of Clause 4.6 in 

the KLEP 2015. It is also noted that clause 16 does not contain a provision which specifically excludes the application of clause 

4.6. On this basis it is considered that clause 16 is a development standard for which clause 4.6 applies. 

4.1   Unreasonable and Unnecessary (Clause 4.6(3)(a)) 

In this Section, we demonstrate why compliance with the development standard is unreasonable or unnecessary in the 

circumstances of this case as required by Clause 4.6(3)(a) of KLEP 2015. 

Clause 4.6(3)(a) of the KLEP 2015, requires the consent authority to be satisfied that the applicant’s written request has 

adequately addressed clause 4.6(3)(b), by demonstrating that: 

“compliance with the development standard is unreasonable or unnecessary in the circumstances” 

In Wehbe V Pittwater Council (2007) NSW LEC 827 (‘Wehbe’) Preston CJ sets out ways of establishing that compliance with a 

development standard is unreasonable or unnecessary. This list is not exhaustive. It states, inter alia: 

“An objection under SEPP 1 may be well founded and be consistent with the aims set out in clause 3 of the Policy in a variety 

of ways. The most commonly invoked way is to establish that compliance with the development standard is unreasonable or 

unnecessary because the objectives of the development standard are achieved notwithstanding non-compliance with the 

standard.” 

The judgement goes on to state that: 

“The rationale is that development standards are not ends in themselves but means of achieving ends. The ends are 

environmental or planning objectives. Compliance with a development standard is fixed as the usual means by which the 

relevant environmental or planning objective is able to be achieved. However, if the proposed development proffers an 

alternative means of achieving the objective strict compliance with the standard would be unnecessary (it is achieved anyway) 

and unreasonable (no purpose would be served).” 

In Wehbe, Preston CJ identified five ways in which it could be shown that application of a development standard was 

unreasonable or unnecessary. However, His Honour said that these five ways are not exhaustive; they are merely the most 

commonly invoked ways. Further, an applicant does not need to establish all of the ways. The five methods outlined in Wehbe 

are as follows (with our emphasis placed on the First Method for the purposes of this Clause 4.6 variation statement): 

 

 

 

“1. The objectives of the standard are achieved notwithstanding non-compliance with the standard (First Method). 
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2. The underlying objective or purpose of the standard is not relevant to the development and therefore compliance is 

unnecessary (Second Method). 

3. The underlying object or purpose would be defeated or thwarted if compliance was required and therefore compliance is 

unreasonable (Third Method). 

4. The development standard has been virtually abandoned or destroyed by the Council's own actions in granting consents 

departing from the standard and hence compliance with the standard is unnecessary and unreasonable (Fourth Method). 

5. The zoning of the particular land is unreasonable or inappropriate so that a development standard appropriate for that 

zoning is also unreasonable and unnecessary as it applies to the land and compliance with the standard would be unreasonable 

or unnecessary. That is, the particular parcel of land should not have been included in the particular zone (Fifth Method). Of 

particular assistance in this matter, in establishing that compliance with a development standard is unreasonable or 

unnecessary is the First Method”. 

Relevantly, in Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 118 (paragraph 16), Preston CJ makes reference 

to Wehbe and states: 

“…Although that was said in the context of an objection under State Environmental Planning Policy No 1 – Development 

Standards to compliance with a development standard, the discussion is equally applicable to a written request under cl 4.6 

demonstrating that compliance with a development standard is unreasonable or unnecessary.” 

Test 1: The objectives of the development standard are achieved notwithstanding non-compliance with the standard. 

The first test of Wehbe requires demonstration that the objectives of a development standard can be achieved notwithstanding 

non-compliance with that particular standard. Notwithstanding variation to the FSR control in the Housing SEPP, the objective 

and aims of the standard are achieved as outlined below.  

The objective of 15A Objectives of division of Division 1 of Part 2 of the Housing SEPP stipulates:  

“The objective of this division is to facilitate the delivery of new in-fill affordable housing to meet the needs of very low, low 

and moderate income households”. 

There are no objectives relating specifically to the maximum FSR standard, however, any underlying objective, in this case the 

principles of the Housing SEPP policy, would be considered relevant in terms of enabling low and mid rise housing development 

including affordable rental housing provision. The principles of the policy stipulated in clause 3 are: 

(a)  enabling the development of diverse housing types, including purpose-built rental housing, 

(b)  encouraging the development of housing that will meet the needs of more vulnerable members of the community, 

including very low to moderate income households, seniors and people with a disability, 

(c)  ensuring new housing development provides residents with a reasonable level of amenity, 

(d)  promoting the planning and delivery of housing in locations where it will make good use of existing and planned 

infrastructure and services, 

(e)  minimising adverse climate and environmental impacts of new housing development, 

(f)  reinforcing the importance of designing housing in a way that reflects and enhances its locality, 

(g)  supporting short-term rental accommodation as a home-sharing activity and contributor to local economies, while 

managing the social and environmental impacts from this use, 
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(h)  mitigating the loss of existing affordable rental housing. 

The proposed residential flat building development is considered to be consistent with the above objectives and principles of the 

policy for the following reasons: 

• The extent of the 2% FSR variation is considered to be negligible and the built form respects the intended massing 

outcome and achieves the visual and environmental objectives the density is intended to support. 

• The FSR variation results in an increase in the delivery of new in-fill affordable housing to meet the needs of very low, 

low and moderate income households. No existing affordable housing is being reduced, and the proposal does not 

result in any adverse climate or environmental impacts. 

• The proposed residential flat building will provide for a greater number of housing options and housing diversity in a 

growing area that is well located with regards to goods, services and public transport, that will meet the needs of 

households in need of housing. It also provides high amenity for future residents in compliance with Apartment Design 

Guide (ADG) and Chapter 4 Design of Residential Apartment Development of the Housing SEPP.  

For the above reasons, I am of the view that the variation requested, and the resultant development is consistent with the 

objectives of the development standard and an appropriate degree of flexibility is warranted. Consequently, I conclude that strict 

compliance with the development standard is unreasonable and unnecessary. 

In accordance with the decision in Wehbe, compliance with a development standard is demonstrated to be unreasonable or 

unnecessary in this one way alone. On this basis, the requirements of Clause 4.6(3)(a) are satisfied.  

Summary 

In accordance with the decision in Wehbe, compliance with a development standard is demonstrated to be unreasonable or 

unnecessary in two ways (Test 1). On this basis, the requirements of Clause 4.6(3)(a) are satisfied. Notably, under Clause 4.6(3)(b) 

a consent authority must now be satisfied that there are sufficient planning grounds for the contravention of a development 

standard. Clause 4.6(3)(b) is addressed in the Section below. 

4.2   Sufficient Environmental Planning Grounds (Clause 4.6(3)(b)) 

In this Section, we demonstrate there are sufficient environmental planning grounds to justify contravening the FSR development 

standard as required by clause 4.6(3)(b) of the LEP. In Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 2018, 

Preston CJ observed that in order for there to be 'sufficient' environmental planning grounds to justify a written request under 

Clause 4.6 to contravene a development standard, the focus must be on the aspect or element of the development that 

contravenes the development standard. 

Clause 4.6(3)(b) of the KLEP 2015, requires the consent authority to be satisfied that the applicant’s written request has 

adequately addressed clause 4.6(3)(b), by demonstrating that: 

“there are sufficient environmental planning grounds to justify contravening the development standard”. 

Having regard to Clause 4.6(3)(b) and the need to demonstrate that there are sufficient environmental planning grounds to justify 

contravening the development standard. Specifically, Preston CJ in Initial Action Pty Ltd v Woollahra Municipal Council [2018] 

NSWLEC 118 (Initial Action) (paragraph 24) states: 

“The environmental planning grounds relied on in the written request under cl 4.6 must be “sufficient”. There are two respects  

in which the written request needs to be “sufficient”. First, the environmental planning grounds advanced in the written 

request must be sufficient “to justify contravening the development standard”. The focus of cl 4.6(3)(b) is on the aspect or 
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element of the development that contravenes the development standard, not on the development as a whole, and why that 

contravention is justified on environmental planning grounds. The environmental planning grounds advanced in the written 

request must justify the contravention of the development standard, not simply promote the benefits of carrying out the 

development as a whole: see Four2Five Pty Ltd v Ashfield Council [2015] NSWCA 248 at [15]. 

Second, the written request must demonstrate that there are sufficient environmental planning grounds to justify 

contravening the development standard so as to enable the consent authority to be satisfied under cl 4.6(4)(a)(i) that the 

written request has adequately addressed this matter: see Four2Five Pty Ltd v Ashfield Council [2015] NSWLEC 90 at [31].” 

The environmental planning grounds relied on in the written request under Clause 4.6 must be sufficient to justify contravening 

the development standard. The focus is on the aspect of the development that contravenes the development standard, not the 

development as a whole. Therefore, the environmental planning grounds advanced in the written request must justify the 

contravention of the development standard and not simply promote the benefits of carrying out the development as summarised 

in Initial Action. 

On the above basis, the following environmental planning grounds are submitted to justify contravening the maximum FSR 

development standard: 

1. The proposal is considered consistent with the aims and objectives of Housing SEPP 

In accordance with the aim of Chapter 5 and 6 of the Housing SEPP, the proposal seeks to maximise residential density on a well-

located corner gateway site through the delivery of a high-quality apartment development. The design responds to the intent of 

the SEPP by promoting efficient land use, increased housing supply, and diverse dwelling types in an accessible urban setting 

located with regard to goods, services and 150m walking distance of Lindfield Station.  

The extent of the negligible 2% FSR variation will not contribute to the perceived height or bulk of the development when viewed 

from the public domain and are essential to achieving high standards of amenity and building performance. It also provides high 

amenity for future residents in compliance with Apartment Design Guide (ADG) and Chapter 4 Design of Residential Apartment 

Development of the Housing SEPP. 

The FSR variation results in an increase in the delivery of new in-fill affordable housing to meet the needs of very low, low and 

moderate income households. 

2. The proposal is considered consistent with the future character as a result of the other saved TOD developments 

The site was subject to a maximum FSR of 3.25:1 under chapter 2 and 5 of SEPP Housing when included within the Lindfield TOD 

Centre. The proposal has been amended to be made under chapter 2 and 6 of SEPP Housing which results in a reduction of the 

maximum FSR standard from 3.25:1 to 2.86:1.  The site is located within the visual context of a number of proposed developments 

which were saved as part of the TOD Centre for Lindfield including an FSR of 3.25:1. An FSR of 2.918:1 is not considered out of 

context with the future character of the immediate context of the site, particularly as the subject site is located close to Lindfield 

station than the referred development site (see below). 

• 24-26 Russell Avenue – 3.25:1 FSR  

• 59-63 Trafalgar Avenue 1A &1B Valley Road – 3.25:1 FSR  

• 16-20 Middle Harbour Road – 3.25:1 FSR 
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Figure 1. 24-26 Russell Avenue (Source: Ku-ring-gai Council) 

 

Figure 2. 59-63 Trafalgar Avenue 1A &1B Valley Road (Source: Ku-ring-gai Council) 

 

Figure 3. 16-20 Middle Harbour Road (Source: Ku-ring-gai Council) 
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3. The proposal is considered to result in less of a visual bulk than that of a scheme under the draft KMC strategy 

The site is recommended for an increase in height from 22m to 29m as part of the proposed alternative planning propsoal for 

Lindfield. This translates to a maximum height of 37.7m when utilising the 30% height bonus under Chapter 2 of the Housing 

SEPP.  The proposal is subject to a 28.6m height standard and is considered to result in a significantly lessor visual bulk that a 

residential tower under the current draft KMC strategy. Further, the site to the west of the site is proposed to be increase in 

height from 23.5m to 51.5m and to include an FSR of 5:1. Comparably the proposed FSR of 2.918:1 is considered to be compatible 

relative to the future visual bulk surrounding the site. 

 

Figure 4. Draft height and FSR standard proposed to Context of the site (Source: Ku-ring-gai Council) 

4. Absence of Adverse Environmental Impacts 

It is considered that there is an absence of any significant material impacts attributed to the breach on the amenity or the 

environmental values of surrounding properties, the amenity of future building occupants and on the character of the locality. 

Specifically: 

• The design supports functional living environments for future residents, incorporating compliance with ADG and 

Housing SEPP controls for solar access, natural ventilation, privacy, and open space. 

• The 2% negligible FSR breach does not result in additional overshadowing, privacy or view loss impacts to adjoining 

development when considered against the backdrop of a compliant building envelope formulated by the 28.6m height 

limit. 

• The built form respects the intended massing outcome and achieves the visual and environmental objectives the 

density limit is intended to support. 

5. Provision of Diverse and Well-Designed Housing 

The proposal delivers a well-balanced mix of two- and three-bedroom apartments, supporting a range of household types, 

including multi-generational families, and responding to emerging demographic trends within the Ku-ring-gai Local Government 

Area (LGA). Key demographic indicators include: 

• 55% of households in Ku-ring-gai are family households (ABS); 

• A growing culturally and linguistically diverse (CALD) population; and 

• A projected 24.2% of residents aged 65 and over by 2041 (forecast.id). 
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This mix of apartment types directly supports strategic planning objectives around housing diversity, accessibility, and liveability, 

as outlined in the Ku-ring-gai Local Strategic Planning Statement (LSPS) and the North District Plan. 

Strict compliance with the FSR standard would result in a reduction in both the number and variety of dwellings including 

affordable rental housing, undermining the proposal’s ability to meet these strategic goals. In this context, the variation are not 

only justified but necessary to deliver a high-quality, inclusive, and future-ready residential development. The above 

environmental planning grounds are not general propositions and are unique circumstances to the proposed development.  

Insistence on compliance with the negligible 2% FSR development standard will not result in a noticeable change to the visual 

bulk of the building. Specifically, the FSR breach does not significantly impact the amenity of surrounding properties when 

considered against the backdrop of the planning controls and has been designed to address the public domain and ensure the 

non-compliance is not visual jarring from the public domain or neighbouring properties. 

It is noted that in Initial Action, Preston CJ clarified what items a Clause 4.6 does and does not need to satisfy. Importantly, there 

does not need to be a "better" planning outcome: 

86. The second way is in an error because it finds no basis in cl 4.6. Clause 4.6 does not directly or indirectly establish a 

test that the non-compliant development should have a neutral or beneficial effect relative to a compliant 

development. This test is also inconsistent with objective (d) of the height development standard in cl 4.3(1) of 

minimising the impacts of new development on adjoining or nearby properties from disruption of views or visual 

intrusion. Compliance with the height development standard might be unreasonable or unnecessary if the non-

compliant development achieves this objective of minimising view loss or visual intrusion. It is not necessary, contrary 

to what the Commissioner held, that the non-compliant development have no view loss or less view loss than a 

compliant development. 

87. The second matter was in cl 4.6(3)(b). I find that the Commissioner applied the wrong test in considering this matter 

by requiring that the development, which contravened the height development standard, result in a "better 

environmental planning outcome for the site" relative to a development that complies with the height development 

standard (in [141] and [142] of the judgment). Clause 4.6 does not directly or indirectly establish this test. The 

requirement in cl 4.6(3)(b) is that there are sufficient environmental planning grounds to justify contravening the 

development standard, not that the development that contravenes the development standard have a better 

environmental planning outcome than a development that complies with the development standard. 

As outlined above, it is considered that in many respects, the proposal will provide for a better planning outcome compared to a 

strictly compliant development. At the very least, there are sufficient environmental planning grounds to justify contravening the 

development standard.  

Insistence on compliance with the FSR development standard will result in the proposal failing to meet the development of low 

and mid rise housing in areas that are well located with regard to goods, services and public transport and housing needs of the 

locality. 

It is noted that in Initial Action, Preston CJ clarified what items a Clause 4.6 does and does not need to satisfy. Importantly, there 

does not need to be a "better" planning outcome: 

86. The second way is in an error because it finds no basis in cl 4.6. Clause 4.6 does not directly or indirectly establish a 

test that the non-compliant development should have a neutral or beneficial effect relative to a compliant 

development. This test is also inconsistent with objective (d) of the height development standard in cl 69(1) of 

minimising the impacts of new development on adjoining or nearby properties from disruption of views or visual 
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intrusion. Compliance with the height development standard might be unreasonable or unnecessary if the non-

compliant development achieves this objective of minimising view loss or visual intrusion. It is not necessary, contrary 

to what the Commissioner held, that the non-compliant development have no view loss or less view loss than a 

compliant development. 

87. The second matter was in cl 4.6(3)(b). I find that the Commissioner applied the wrong test in considering this matter 

by requiring that the development, which contravened the height development standard, result in a "better 

environmental planning outcome for the site" relative to a development that complies with the height development 

standard (in [141] and [142] of the judgment). Clause 4.6 does not directly or indirectly establish this test. The 

requirement in cl 4.6(3)(b) is that there are sufficient environmental planning grounds to justify contravening the 

development standard, not that the development that contravenes the development standard have a better 

environmental planning outcome than a development that complies with the development standard. 

As outlined above, it is considered that in many respects, the proposal will provide for a better planning outcome compared to a 

strictly compliant development. At the very least, there are sufficient environmental planning grounds to justify contravening the 

development standard. 
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5.   Conclusion 

Having regard to the provisions within both Section 175(2) of the Housing SEPP and 4.6 of the KLEP 2015, we have formed the 

considered opinion that:  

• The contextually responsive development is consistent with aims that relate to low and mid-rise housing with infill 

affordable rental housing contained within Chapter 2 and 5 of the Housing SEPP, and  

• The application does not propose a variation to a Clause that is subject to the application of Clause 4.6(8) of the KLEP 

2015 or a development prohibition within another EPI, and  

• There are sufficient environmental planning grounds to justify contravening the building height development standard, 

and  

• That having regard to a) and b), compliance with the building height development standard is unreasonable or 

unnecessary in the circumstances of the case.  

Pursuant to Clause 4.6(3) of the KLEP 2015, the consent authority can therefore be satisfied that the applicant’s written request 

has adequately demonstrated that:  

(a) compliance with the development standard is unreasonable or unnecessary in the circumstances, and  

(b) there are sufficient environmental planning grounds to justify the contravention of the development standard.  

In conclusion, we believe that in working with both the constraints of the site and the desired outcomes of the Housing SEPP, the 

proposed FSR contravention present better planning, housing delivery and design outcomes when compared to alternative and 

more compliant options that were explored throughout the design process. Further, we have formed the considered opinion that 

there is no statutory or environmental planning impediment to the approval of a FSR contravention in this instance. As this written 

request has satisfied statutory requirements pursuant to Clause 4.6 of the KLEP 2015, the proposed variation to the FSR 

development standard can be approved. 
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STATEMENT OF FACTS AND CONTENTIONS 

COURT DETAILS 

Court Land and Environment Court of New South Wales 

Class 1 

Case number 2025/360708 

TITLE OF PROCEEDINGS 

Applicant Salerno Holdings Pty Ltd 

Respondent KU-RING-GAI COUNCIL  

FILING DETAILS 

Filed for Ku-ring-gai Council, Respondent 

Legal representative Catherine Morton, Sparke Helmore  

Legal representative reference KUR955-00230 

Contact name and telephone Catherine.morton@sparke.com.au  

PART A – FACTS 

 

The Respondent says that the facts relevant to the determination of Development Application 

(eDA0313/25) (“the Development Application”) are as follows: 

 

THE APPLICATION 

 

1. This appeal has been lodged pursuant of Section 8.7 of the Environmental Planning and 

Assessment Act 1979 against the deemed refusal of Development Application No. 

eDA0313/25. The appeal was filed with the Court on 19 September 2025. 

 

THE PROPOSAL  

 

2. The applicant seeks development consent for the demolition of the existing dwelling house 

and ancillary structures and construction of a residential flat building on land at No. 1 

Russell Avenue, Lindfield (Site). The proposed residential flat building includes: 

 

a) Three levels of basement, comprising: 

 

i. 34 x resident parking spaces (5 x accessible spaces) 

Filed: 20/10/2025 15:40 PM
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ii. 7 x visitor parking spaces 

iii. resident storage areas 

iv. pump room 

v. air conditioning plant 

vi. bulky waste area 

vii. waste room 

viii. motorbike parking 

ix. 30 x bicycle storage racks  

 

b) Nine storeys of residential units (28 units in total), comprising: 

 

i. 1 x one-bedroom units 

ii. 11 x two-bedroom units 

iii. 14 x three-bedroom units 

iv. 2 x four-bedroom units 

v. rooftop communal open space including swimming pool and spa, accessible 

watercloset and pool pump room  

vi. rooftop mechanical plant room  

vii. vehicular access from Russell Avenue 

viii. pedestrian access from Lindfield Avenue 

ix. stormwater works including an on-site detention tank and rainwater tank 

beneath the driveway  

x. landscaping works  

 

3. All proposed apartments are designed as Platinum level units under the Livable Housing 

Guidelines. Five apartments (Unit 04, Unit 08, Unit 12, Unit 18 and Unit 20) are identified as 

being ‘adaptable units.’  

 

4. The proposed development includes six ‘affordable’ dwellings under the provisions of 

Chapter 2 of State Environmental Planning Policy (Housing) 2021 (SEPP Housing). The 

proposed affordable apartments are Unit 01, Unit 04, Unit 05, Unit 07, Unit 08 and Unit 16.  

 

5. External finishes for the proposed development include facebrick and rendered brickwork 

with metal cladding and palisades to the balconies.  

 
6. The application involves removal of five trees located on the Site. 
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THE SITE  

 

7. The Site is legally described as Lot B in DP 412764 and is known as No. 1 Russell Avenue, 

Lindfield (Figure 1). The Site is situated at the intersection of Russell Avenue and Lindfield 

Avenue and is located on the southern (high) side of Russell Avenue and the eastern (low) 

side of Lindfield Avenue. The primary street frontage is to Russell Avenue.  

 

8. The Site is an irregular shaped allotment with a depth of 44.52 metres. The Site has a 

variable width of between 16.47 metres and 33.82 metres. The site area is not identified on 

the site survey but is identified in the application documentation as 1,131.3m2.  

 

9. The Site is gently sloping with a fall of approximately 3 metres from its south-western 

corner to its north-eastern corner. 

 

10. Existing development on the Site comprises a dilapidated single storey dwelling house 

located in the south-western part of the Site. A bitumen area exists in the northern part of 

the Site. A low masonry retaining wall exists along both Site frontages.  

 

11. Vehicular access to the Site is via an existing crossover from Lindfield Avenue. 

 

12. The Site is zoned R3 Medium Density Residential under the Ku-ring-gai Local 

Environmental Plan (KLEP) (Figure 1).  

 
13. The Site is identified as having a maximum Floor Space Ratio (FSR) of 0.85:1 under 

Clause 4.4(2) of KLEP (Figure 2). The Site has a maximum building height of 11.5 metres 

under Clause 4.3(2) of the KLEP (Figure 3).  
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Figure 1: Zoning extract showing subject site and surrounding land  

 

 

Figure 2: Extract showing Floor Space Ratio map (0.85:1) 
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Figure 3: Extract showing Height of Buildings map (11.5 metres maximum) 

 

14. An aerial photograph depicting the Site and surrounding development is provided below: 

 

Figure 4: Aerial photograph of Site and surrounding properties  

 

15. The Site was included within the Transport Oriented Development (TOD) Area as originally 

gazetted on 29 May 2025.  
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16. On 11 June 2025, Ku-ring-gai Local Environmental Plan (Housing) (Map Amendment No 1) 

was made, and the Site was subsequently excluded from the TOD provisions. The Map 

Amendment No.1 commenced when it was published on the NSW Legislation Website on 

13 June 2025.  

 

17. Council’s exhibited Alternative TOD scenario is currently under consideration by the 

Department of Planning, Housing and Infrastructure. Under Council’s Alternative TOD 

scenario, the Site is proposed to be zoned R4 High Density Residential (Figure 5). Under 

the Alternative TOD scenario, the Site has a maximum building height of 29 metres and a 

maximum FSR of 1.8:1 (Figures 6 and 7).  

 

 

Figure 5: Proposed zoning under Alternative TOD  

 

 

Figure 6: Proposed building height under Alternative TOD  
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Figure 7: Proposed FSR under Alternative TOD  

 

THE LOCALITY  

 

18. The Site is in the vicinity of the Lindfield Local Centre and there is a variety of land uses in 

the locality. The Site and three properties to the immediate south are zoned R3 Medium 

Density Residential. The adjoining properties to the south are known as Nos. 4-10 Middle 

Harbour Road and development on these properties currently comprises single occupancy 

dwelling houses.  

 

19. To the east of the land zoned R3 Medium Density Residential, is land zoned R2 Low 

Density Residential. That land is currently occupied by single occupancy dwelling houses. 

Directly adjoining the Site to the east, is a property known as No. 3 Russell Avenue, which 

contains a single storey dwelling house with ancillary development.  

 

20. To the north of the Site, across Russell Avenue, is land zoned R4 High Density Residential. 

That land is currently occupied by a low rise residential flat building at Nos. 2-6 Russell 

Avenue and multi-dwelling housing development at Nos. 8-10 and 12-18 Russell Avenue. 

 

21. To the west of the Site is the rail corridor for the North Shore line. To the north-west is land 

zoned E1 – Local Centre, which supports commercial development.  

 
22. The Site is situated at a topographical high point at the junction of the ridgelines which run 

north/south (along the railway corridor) and east/west (from Lindfield to East Lindfield) 

(Figure 8).  
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Figure 8: Topographical map showing the terrain of the locality (Source: bit.ly/4otHgb0) 

 

23. The Site is impacted by the 1% AEP (Annual Exceedance Probability) overland flow 

(Figure 9).  

 

 

Figure 9: Excerpt from Council’s flood mapping showing the 1% AEP overland flow in blue  
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THE STATUTORY CONTROLS  

 

24. The statutory instruments applicable to the Development Application are as follows: 

 

a) Environmental Planning and Assessment Act 1979 (“EPA & Act”) 

b) State Environmental Planning Policy (Housing) 2021 (“SEPP Housing”) 

c) State Environmental Planning Policy (Resilience and Hazards) 2021  

d) State Environmental Planning Policy (Biodiversity and Conservation) 2021 

e) State Environmental Planning Policy (Transport and Infrastructure) 2021  

f) Draft State Environmental Planning Policy Environment  

g) Ku-ring-gai Local Environmental Plan 2015 (“KLEP”) 

h) Ku-ring-gai Local Centres Development Control Plan (“KDCP”) 

i) Ku-ring-gai Contributions Plan 2010 

j) Apartment Design Guide (“ADG”)  

k) Tree Canopy Guide for Low and Mid Rise Housing (“the Guide”) 

 

ACTIONS OF THE RESPONDENT CONSENT AUTHORITY  

 

25. The Development Application was lodged via the Planning Portal on 18 June 2025 (PAN-

545905). The Development Application was accepted by Council on 27 June 2025  

 

26. The Development Application was notified to owners and occupiers of surrounding 

properties from 17 July 2025 to 18 August 2025. Three submissions against the 

development were received and raised concerns in relation to: 

 

a) Hazards to vehicles/pedestrians at intersection of Russell Avenue and Lindfield Avenue 

b) Stormwater impacts to adjoining properties including No. 3 Russell Avenue 

c) Houses becoming derelict due to reforms and likely redevelopment  

d) Excessive building height 

e) Overshadowing impacts to neighbouring properties including No. 3 Russell Avenue 

f) Noise impacts from rooftop pool and communal open space 

g) Noise impacts from mechanical plant have not been assessed by the Acoustic 

Consultant 

h) Errors and inconsistencies in Noise Impact Assessment – references to child care 

centre  

i) Inconsistency with TOD Alternative scheme 

j) Scale of development is inconsistent with zoning 

k) Lack of articulation and modulation as required by KDCP controls 
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l) Building setbacks -non-compliances with KDCP 

m) Privacy impacts to No. 3 Russell Avenue – living rooms and rear yard 

n) Insufficient deep soil – non-compliance with KDCP  

o) Removal of significant trees 

p) Insufficient on-site parking provided  

q) Inconsistency with neighbourhood character 

r) Inadequate waste management facilities  

 

27. On 6 August 2025, the applicant was issued with a preliminary assessment letter, indicating 

that the proposed development had been incorrectly lodged under Chapter 5 of SEPP 

Housing and that consent could not be granted as those provisions no longer applied to the 

Site.  

 

28. On 18 June 2025, the application was amended so it could be lodged under Chapter 6 of 

SEPP Housing.  

 

29. Between 27 August 2025 and 10 September 2025, the application was re-notified for a 

period of 14 days. One further submission was received which reiterated the concerns 

raised previously.  

 

30. On 24 September 2025, the Council was served with the Class 1 Application. 
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PART B - CONTENTIONS  

 

The Respondent says that the contentions relevant to the determination of the Development 

Application are as follows: 

 

B1 – CONTENTIONS THAT THE APPLICATION BE REFUSED 

 

1. Minimum site dimensions - prohibited development  

 

The Site does not meet the minimum dimensions specified in Clause 6.6(2)(b) in Ku-ring-gai Local 

Environmental Plan (KLEP) and the proposed development is therefore prohibited. 

 

Particulars: 

 

a) Subclause (2) in Clause 6.6 in KLEP provides –  

 

(2) Despite any other provision of this Plan, development consent must not be granted 

for the erection of multi dwelling housing or a residential flat building on a lot in a 

residential zone unless the lot has an area of at least 1,200 square metres and 

minimum dimensions (width and depth) of at least— 

(a) if the area of the land is less than 1,800 square metres—24 metres, or 

(b) if the area of the land is 1,800 square metres or more—30 metres. 

 

b) The Development Application proposes a residential flat building. The Site has a total area 

of 1,131.3m². The Site has the following dimensions having a primary frontage to Russell 

Avenue –  

i. Minimum site width (northern boundary) – 16.47 metres 

ii. Minimum site depth (eastern boundary) – 44.527 metres 

 

c) Given the Site has an area less than 1,800m2 according to clause 6.6(2)(a), it must meet 

the minimum dimensions of 24 metres for both width and depth.  

 

d) As detailed in particular b) above, the width of the Site is only 16.47 metres at the northern 

end which is non-compliant with clause 6.6 (2)(b) in KLEP 2015. 

 

e) A Clause 4.6 Variation Request has been submitted for the proposed development, 

however the consent authority, or the Court on Appeal cannot be satisfied that compliance 
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with the development standard is unreasonable and unnecessary as required by Clause 

4.6(3)(a). The objective of Clause 6.6, as outlined in subclause (1)(b), relates to the 

provision of ‘generous landscaped areas and setbacks to ensure the amenity of adjoining 

properties and to support the desired future character of these areas. The proposed 

development includes deficient landscaped area and by virtue of this, is a prohibited 

development as outlined in Contention 2.  

 
f) In addition, the consent authority or the Court on Appeal cannot be satisfied that there are 

sufficient environmental planning grounds to support the proposed departure for Clause 

6.6, as required by Clause 4.6(3)(b). The applicant’s arguments are not agreed for the 

reasons outlined below: 

 
i. The proposed development results in significant adverse impacts resulting from 

non-compliant landscaped area, inadequate deep soil area and insufficient canopy 

tree planting.  

ii. The proposed development does not result in a better planning outcome compared 

to a compliant development, which could be achieved under the Alternative TOD.  

 

2. Inadequate landscape area – prohibited development  

 

There is inadequate landscape area proposed, contrary to Chapters 2 and 6 of State 

Environmental Planning Policy (Housing) 2021.  

 

Particulars: 

 

a) The proposal does not comply with the minimum landscape development standard of 30% 

of the site area as outlined in Section 19(2)(b)(ii) of Chapter 2 State Environmental 

Planning Policy (Housing) 2021 (SEPP Housing). The proposal provides a landscape area 

of 108.6m2, which represents 9.6% of the Site area and is non-compliant. 

 

b) Chapter 2, Section 19(2)(b)(ii) contains a non-discretionary development standard and 

approval cannot be granted to the proposed development without a well justified Clause 4.6 

Variation Request. No Clause 4.6 Variation Request has been submitted in support of the 

breach of this development standard.  

 

c) Chapter 6, Section 177(2) of SEPP Housing requires the consent authority to consider the 

Tree Canopy Guide for Low and Mid Rise Housing (the Guide). The proposed development 

is inconsistent with the requirements of Table 7 of the Guide (enhanced provisions) and 

fails to deliver the intended landscape outcomes of increased tree canopy, improved 
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amenity, and consistency with the prevailing landscape character of the locality. In 

particular, the proposal fails to demonstrate compliance with the following minimum 

requirements: 

 

i. Tree canopy cover: 15% of the Site area (169.7m²). 

ii. Deep soil zone with minimum 3 metres dimension: 10% of the Site area 

(113.1m²). 

iii. Tree planting rate: a minimum of 4 medium trees are required. 

 

3. Non-compliant building height  

 

The proposed development results in a non-compliant building height, which is not supported by a 

well-founded Clause 4.6 Variation Request to excuse compliance with Section 18(2) of SEPP 

Housing.  

 

Particulars: 

 

a) A Clause 4.6 Variation Request has been provided but incorrectly refers to the provisions of 

Chapter 5, Section 155 of SEPP Housing. As the Clause 4.6 Variation Request references 

the incorrect provisions of SEPP Housing, the Clause 4.6 Variation Request cannot be 

considered to be well founded. As the development standard has not been correctly 

identified, the consent authority cannot be satisfied that compliance with the development 

standard is unreasonable and unnecessary as required by Clause 4.6(3)(a) of KLEP.  

 

4. Non-compliant number of storeys 

 

The proposed development does not comply with the maximum number of storeys for ‘Low and 

Mid Rise development’ as referenced by Chapter 6, Section 175(2) of SEPP Housing.  

 

Particulars: 

 

a) The applicant has submitted a Clause 4.6 Variation Request with respect to the number of 

storeys development standard in Chapter 6, Section 175(2) of SEPP Housing.  

 

b) As the ‘bonus provisions’ of Chapter 2, Section 18 may be utilised to increase building 

height subject to provision of additional affordable housing, it is unclear whether the 

provisions of Chapter 6, Section 175 are applicable to the proposed development.   
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c) In the event that the provisions of Chapter 6, Section 175(2) are applicable, the consent 

authority cannot be satisfied that compliance with the development standard is 

unreasonable and unnecessary in the circumstances of the proposal as required by Clause 

4.6(3)(a). The proposal seeks to vary the development standard by four storeys (40% 

variation), which results in a ten-storey residential flat building. The scale of the resulting 

development cannot be classified as ‘Low and Mid Rise Housing’ and is therefore 

inconsistent with the aims of Chapter 6 of SEPP Housing.  

 

d) In addition, the consent authority cannot be satisfied that sufficient environmental planning 

grounds exist to vary the development standard as required by Clause 4.6(3)(b), as the 

reasons advanced by the applicant do not provide sufficient justification for the proposed 

variation. The applicant’s arguments are not agreed with for the reasons outlined below: 

 

i. The proposed height exceedance is beyond minor and comprises four additional 

storeys. An exceedance of this extent cannot reasonably be attributed to the Site 

topography.  

ii. Whilst compliance with the ADG requirements for cross-ventilation is claimed by the 

applicant, it is unclear how compliance is achieved by the units located in the north-

eastern corner of the building as these units feature openings to the northern 

elevation only.  

iii. The proposed apartment mix cannot be attributed to the additional building height 

(four storeys) proposed. The lower six storeys include a mixture of one-, two- and 

three-bedroom units. Additionally, all proposed affordable units (Unit 01, Unit 04, 

Unit 05, Unit 07, Unit 08 and Unit 16) are located within the lower six storeys.  

iv. The proposed ground plane treatment results in a number of subterranean units 

with poor amenity. Better amenity would be achieved by increasing the ground level 

floor of the building and deleting one or more of the upper storeys.  

 

5. Non-compliant Floor Space Ratio 

 

The proposed development results in a non-compliant Floor Space Ratio (FSR) which is not 

supported by a well-founded Clause 4.6 Variation Request to Section 16(1) of SEPP Housing.  

 

Particulars: 

 

a) The applicant has submitted a Clause 4.6 Variation Request to Section 16(1) of SEPP 

Housing which states that compliance with the development standard is unreasonable and 

unnecessary because: 
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i. The extent of the FSR variation is negligible. 

ii. The FSR variation results in an increase in the delivery of housing to meet the 

needs of low-income people.  

iii. The proposed development will result in greater housing diversity. 

 

b) The consent authority cannot be satisfied that sufficient environmental planning grounds 

exist to vary the development standard as required by Clause 4.6(3)(b), as the reasons 

advanced by the applicant do not provide sufficient justification for the proposed variation. 

The applicant’s arguments are not agreed, for the reasons outlined below: 

 

i. The provision of affordable housing is not sufficient means to justify the proposed 

exceedance from the FSR development standard. The provisions of Chapter 2 

require a minimum GFA of 485.33m2 of affordable housing. The proposed 

development includes a GFA of 501m2 of affordable housing, thereby exceeding the 

minimum requirement by 15.67m2. The proposed FSR exceedance amounts to 

65.682m2 and comprises an additional 50.012m2 of ‘market rate’ GFA.  

ii. Contrary to what is claimed by the applicant, the development will result in 

detrimental environmental impacts. The proposed development includes non-

compliant and inadequate landscaping and deep soil provision, as well as 

insufficient building setbacks and excessive site coverage.  

iii. It is not agreed that the proposal will result in lesser visual bulk than a compliant 

proposal under the Alternative TOD. A proposal under the Alternative TOD (which 

utilises the bonus provisions of Chapter 2) may be of greater height than the 

proposed development but would be bolstered by larger building setbacks and 

additional deep soil area as the FSR development standard would be less (1.8:1 

plus 30%). This would better achieve the desired future character, which comprises 

residential flat buildings within a garden setting; and one that benefits from large-

canopy trees. Sections 7A and 7C of the KDCP make a direct link between garden 

setting, “mature canopy tree cover” and “desired future character”; Development is 

to be “in keeping with the garden character of Ku-ring-gai where the tree canopy 

dominates the landscape, by making provision for quality deep soil landscaping … 

tall trees to the streetscape; in‐between and to all elevations of buildings on the 

development site; in‐between buildings on the development site and on adjacent 

sites”. In this regard, reference is also made to Section 20(3) of SEPP (see 

Contention 11).  

iv. Whilst it is agreed that the proposed development achieves a good mix of apartment 

types, this mix cannot be attributed to the additional FSR proposed.  
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6. Water Management 

 

The Development Application does not take all reasonable management actions to avoid, minimise 

or mitigate adverse impacts to adjoining properties, contrary to clause 6.5 of KLEP 2015. In the 

alternative, the Development Application is not accompanied by sufficient particulars to enable an 

assessment against clause 6.5 of KLEP 2015. Development consent cannot be granted. 

 

Particulars: 

 

a) Clause 6.5 of KLEP 2015 provides that, before granting development consent to 

development on any land to which the LEP applies, the consent authority must be satisfied 

that, relevantly: 

 

i. The stormwater management system includes all reasonable management actions 

to avoid any adverse impacts on the land to which the development is to be carried 

out, adjoining properties, native bushland, waterways and groundwater systems; 

and 

ii. If a potential adverse environmental impact cannot be feasibly avoided, the 

development minimises and mitigates the adverse impacts of stormwater runoff on 

adjoining properties, native bushland, waterways, and groundwater systems. 

 

b) The proposed on-site detention (OSD) tank connects into a realigned Council stormwater 

pit in Russell Avenue. The design has not considered the functionality of the Council 

stormwater system in relation to impacts on the OSD system resulting from a submerged 

outlet and hydraulic grade line (HGL) assessment of the Council system. The HGL 

assessment must consider the critical storm for the 1% AEP design storm event and 

demonstrate overflows from the OSD tank are not directed to the basement.  

 

c) No hydrological and hydraulic modelling based on DRAINS software has been provided to 

enable assessment of the hydraulic performance of the Council and property stormwater 

system. 

 

d) No supporting hydraulic calculations have been submitted to demonstrate compliance with 

Part 24C.3-4 of the KDCP that requires rainwater retention and re-use to be provided to 

achieve a 50% reduction in runoff days. A water balance model has not been submitted. 

 

e) The application is not supported by Flood Impact Assessment based on TUFLOW software 
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prepared in accordance with the requirements outlined in ‘Part 24D.2 - Flood Studies and 

the Design Flood Standard’ and Part 24R.7 of the KDCP to enable assessment of potential 

inundation of the basement. 

 

7. Insufficient building setbacks and building separation  

 

The proposed development includes inadequate building setbacks and building separation, 

resulting in adverse amenity impacts and non-compliances with Part 3F of the Apartment Design 

Guide (ADG) and Part 7A.3 of Ku-ring-gai Development Control Plan (KDCP). 

 

Particulars: 

 

a) The proposed development does not meet the minimum requirements outlined in Objective 

3F-1 of the ADG. The ADG requires a minimum setback of 6 metres for habitable 

rooms/balconies with a height of up to 4 storeys, 9 metres for habitable rooms/balconies 

with a height of 5-8 storeys and 12 metres for habitable rooms/balconies with a height of 

nine storeys of more. Instead, the proposed development includes setbacks of 3 metres up 

to four storeys and 6 metres for 5 storeys upwards. This not only compromises the internal 

amenity of habitable rooms in the proposed development, but also places an undue burden 

on neighbouring properties to achieve adequate amenity and comply with the ADG if they 

are developed in future. The minimum separation distances under Objective 3F are based 

on achieving reasonable visual privacy between buildings, with the total separation shared 

equally across the boundary - meaning any reduction on one site reduces the available 

distance on the other.  

 

b) The proposed setbacks of 6.4 metres to the northern (primary) street frontage and 3.9 

metres to the western (secondary) street frontage are non-compliant with Control 1 of Part 

7A.3 of KDCP. The proposed setbacks do not support the provision of a garden setting and 

are also inconsistent with Objectives 1-4 and 7 of Part 7A.3.   

 

c) The proposed side and rear setbacks of 2.3 metres from the eastern (side) boundary and 

1.9 metres from the southern (rear) boundary are non-compliant with Control 5(i) of Part 

7A.3 of the KDCP which requires a minimum setback of 6 metres up to the fourth storey.  

 
d) The proposal provides setbacks of 3.4 metres (to the eastern boundary) and 2.5 metres (to 

the southern boundary) to the fifth storey and above and is non-compliant with Control 5(ii) 

which requires setbacks of 9 metres for the upper levels. In this regard the proposal is 

inconsistent with Objectives 8, 10, 11, 13 and 15 of Part 7A.3.  
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e) In addition, the proposed eastern side setback is inconsistent with Controls 9, 10(i) and (ii) 

of Part 7A.3 of KDCP and does not satisfy Objective 9 of this Part which aims to provide a 

transition to adjoining sites zoned differently for lower density residential development.  

 

f) The proposed basement encroaches on all building setbacks and is contrary to Controls 11, 

13 and 14 of Part 7A.3 of KDCP. The proposal is contrary to Objectives 7, 11, 14 and 15 of 

this Part as the resulting development provides insufficient deep soil zones within the 

setback areas.  

 

8.  Inadequate deep soil zones  

 

The proposed development includes inadequate deep soil zones contrary to Part 3E of the ADG 

and Part 7A.6 of the KDCP.  

 

Particulars: 

 

a) The proposed development results in a deep soil area of 2%, contrary to the minimum deep 

soil zone requirements of Objective 3E-1 of the ADG which require a minimum deep soil 

zone of 7% of the Site area and a suggested deep soil area of 10% for sites between 

650m2 and 1,500m2 in area. Deep soil zones, as defined by the ADG, must have a 

minimum dimension of 6 metres.  

 

b) The proposed deep soil areas are fragmented by retaining walls and fences. This 

fragmentation prevents the establishment of tall canopy trees and diminishes the 

environmental and amenity benefits that continuous deep soil areas are intended to deliver. 

The proposed outcome is inconsistent with the ADG objectives to support landscape 

character, urban ecology, and residential amenity. 

 

c) Additionally, the proposal does not comply with Control 1 in Part 7A.6 of KDCP, which 

requires a minimum deep soil zone of 40% of the Site area. As defined under the KDCP, 

the proposed development includes a total deep soil area of 64.8m², equivalent to 5.72% of 

the Site area. The proposal is inconsistent with Objectives 1-3 and 5 of Part 7A.6 for the 

following reasons:  

 

i. The development fails to contribute to the intended garden character of the 

locality. 
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ii. The landscape design is not in scale with the bulk of the proposed development 

or consistent with the surrounding context. 

iii. The limited deep soil areas do not allow the inclusion of tall canopy trees, 

particularly within the Site frontage where they are critical to achieving 

streetscape amenity and long-term tree canopy outcomes as envisaged under the 

current controls and the Alternative TOD. 

 

d) The proposal does not comply with Control 4 of Part 7A.6 of KDCP, which provides that 

deep soil landscaping is to be provided within common areas to provide a buffer between 

buildings and soften their bulk and scale. Several deep soil areas proposed on the Site 

appear to be located within private open spaces, with fencing and (potentially) retaining 

walls subdividing these zones. This limits the available space for meaningful tree planting 

and is contrary to Objectives 6 and 7 of Part 7A.6. 

 

e) The proposed driveway is set back 0.5 metres from the eastern side boundary, contrary to 

Control 8 and Objective 6 of Part 7A.3 of KDCP, which aim to ensure driveways do not 

compromise the landscape setting or neighbouring amenity. 

 
f) A Site coverage of approximately 42% is proposed, contrary to Control 1 and Objectives 1-

5 of Part 7A.5 of KDCP which permits a maximum site coverage of 30% if deep soil 

requirements are met.  

 

9. Unsatisfactory response to Site topography 

The proposed development does not appropriately address the Site’s topography, resulting in 

adverse amenity and streetscape impacts. An appropriate response to topography would be one 

that adequately addresses the technical issues of natural stormwater flows and flooding but also 

demonstrates how the proposed development responds to the integral mix of vegetation and 

terrain that is a key feature of Ku-ring-gai’s character.  

Particulars: 

a) The Site currently sits approximately 1.3 metres below the public domain along the western 

frontage (Lindfield Avenue). The proposed ground level is at RL 90.95, which is 

approximately 710 millimetres below the lower level of the existing Site. This creates the 

following landscape concerns: 

 

i. To address the level difference of approximately 2.35 metres along the Lindfield 

Avenue frontage, the proposal includes a series of retaining walls that form two 

stepped deep soil zones, at 1.2 metres and 2.4 metres wide respectively. These 
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narrow and divided deep soil areas do not provide sufficient space for tree 

planting at a scale proportionate to the development, resulting in limited canopy 

potential and reduced amenity for ground-floor dwellings and private open 

spaces. 

ii. The private open space of the ground-level units, together with the associated 

deep soil areas, is located below the public domain level by approximately 2 to 

3.8 metres, necessitating the inclusion of several retaining walls within the deep 

soil areas to achieve the required finished public domain levels. This design 

outcome is inconsistent with Objectives 1, 2, 3, 4, and Controls 2, 3, 4 ii), 7 v), 7vi) 

in part 7A.1; Objectives 1, 3, 6 Control 6, 7, in Part 7A.2; Objectives 1, 2, 3, 7, and 

Controls 3, 4, 7, 8, 9 in Part 7A.6 and Controls 1, 3, in Part 21.1 of the KDCP. The 

division of deep soil areas results in non-compliance with the minimum deep soil 

requirements specified under the ADG and KDCP (refer to Contention 8).  

iii. The minimal dimensions of the proposed deep soil areas do not satisfy KDCP tree 

replenishment standards, resulting in a poor landscape outcome and an 

unacceptable impact on local character (refer to Contention 14). 

iv. The eastern portion of the development also demonstrates an unsuitable 

landscape response, both in relation to the proposed building and its interface 

with adjoining properties. 

 

b) The architectural and landscape plans lack critical information in relation to natural ground 

line on sections and elevations. As a result of this lack of information, it is unclear if the 

number of storeys has been depicted correctly in accordance with Control 1 of Part 7C.7 of 

KDCP. 

 

c) There is insufficient information about the proposed ground levels. The landscape plan 

contains incomplete finished levels for courtyards and no finished ground levels for garden 

areas.  

 

d) Two units facing Lindfield Avenue on Level 01 floorplan appear to be subterranean. Unit 01 

appears to be 3.35 metres below street level whilst Unit 03 appears to be 1.7 metres to 3 

metres below street level. The proposal is therefore contrary to Control 5 of Part 7C.3 of 

KDCP, which states that units are not to be accommodated as a result of excessive 

excavation and Control 8, which states that the finished floor level is not to be more than 

0.9 metres below existing ground level. The proposal therefore fails to satisfy Objective 1 of 

this Part.  
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e) The proposal also includes narrow, subterranean terraces (such as to Unit 01) which are 

less than 3 metres in width as required by Control 9 of Part 7C.3 of KDCP. As a result, the 

amenity of these areas of private open space is compromised and is contrary to Objective 1 

of this Part.  

 
f) The proposed ground level apartments do not maximise street frontage activity and are 

inconsistent with ADG Objective 4L-1.  

 

10. Inadequate residential amenity 

 

The proposed development does not provide a high level of residential amenity for future residents 

and is contrary to the requirements of Parts 4D, 4E and 4G of the ADG and Parts 7C.3 and 7C.9 of 

the KDCP.    

 

Particulars: 

 

a) The proposed development includes apartments with a depth exceeding 8 metres (Units 

02, 05, 06, 10, 18, 22), which is inconsistent with the Design guidance provided for 

Objective 4D-2 of the ADG that specifies a maximum habitable room depth of 8 metres 

from a window. 

 

b) The proposed development includes apartments with a living room width of less than 4 

metres (Units 05, 09, 17) and is inconsistent with the Design guidance provided for 

Objective 4D-3 of the ADG.  

 

c) The proposed private open space for Unit 03 includes a balcony with a useable width of 2 

metres and does not meet the minimum requirements established by the Design criteria 

associated with Objective 4E-1 of the ADG which require a minimum width of 3 metres.  

 

d) The proposed development is inconsistent with Controls 5 and 8 and Objectives 1 and 3 of 

Part 7C.3 of KDCP as it includes subterranean apartments such as Units 01 and 03, which 

are located 3.35 metres and 1.7-3 metres below street level, respectively.  

 

e) The proposed development does not include external air clothes drying areas and is 

inconsistent with Control 1 and Objective 1 of Part 7C.9 of KDCP.  

 

f) The proposed basement includes storage areas adjacent to external walls which is contrary 

to Control 7 and Objective 5 of Part 7C.3 of KDCP.  
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g) The proposed development does not appropriately respond to its context. More design 

attention should be given to facades impacted by noise and pollution from the railway and 

heavy vehicles. Acoustic treatments to this façade would assist in reducing heat loads as 

no shading is proposed currently. Shading devices should also be provided to the western 

elevation as required by Control 14 of Part 7C.6 of KDCP.  

 
h) Only one lift is proposed to service ten residential levels and three basement levels, which 

could result in long wait times. Amenity would be improved through the provision of an 

additional lift.  

 

11. Inconsistency with desired future character 

 

The proposed development is not compatible with the desirable elements of the character of the 

local area and is inconsistent with the desired future character of the area. As a result, the proposal 

fails to meet the requirements of Section 20(3) of SEPP Housing.  

 

Particulars: 

 

a) Section 20(3) of SEPP Housing provides that development consent must not be granted 

unless the consent authority has considered whether the design of the development is 

compatible with the desirable elements of the character of the area, or for precincts 

undergoing transition, the desired future character of the area.  

 

b) Part 7A of the KDCP requires development to be designed within a landscaped setting 

where tall trees, deep soil zones, and generous planting areas surround buildings and 

reinforce the treed character of the area. It provides that the landscape should remain the 

dominant visual element on the Site, with tree canopy visible from both the public domain 

and adjoining properties. The KDCP calls for deep soil areas on all sides of a site, 

specifically to support the planting and long-term viability of tall trees. Additional guidance 

for corridor and precinct-based development reinforces that the desired future character is 

one where buildings are set within generous landscaping, and mature trees remain a 

dominant feature. These controls collectively ensure that new development continues the 

legacy of Ku-ring-gai’s garden suburb identity, where tree canopy and landscaped settings 

define the area’s visual and environmental character. 

 

c) The proposed development is not compatible with the existing or desired character for the 

following reasons:  
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i. The proposed development provides inadequate building setbacks as outlined in 

Contention 7. 

ii. The proposed development provides inadequate landscape and deep soil areas 

as outlined in Contentions 2 and 8.  

iii. The proposed development includes insufficient area for the planting of canopy 

trees as outlined in Contention 14. 

 

d) The proposed development addresses only one street frontage of the Site contrary to 

Control 11 and Objective 2 of Part 7C.5 of KDCP which requires buildings on corner sites to 

address both street frontages and provide entry points from both street frontages.  

 

e) The proposed development includes unarticulated walls to the eastern and southern 

elevations, contrary to Control 3 and Objective 2 of Part 7C.5 of KDCP which states that 

large flat walls are to be avoided. 

 
f) The proposed development includes excessive areas of render, contrary to Control 3(i) and 

(iv) and Control 12(vii) and Objective 1 of Part 7C.6 of KDCP. 

 

12. Sustainability 

 

The proposed development is not environmentally responsive and is inconsistent with Schedule 

9(4) of SEPP Housing and ADG Objective 4J-1.  

 

Particulars: 

 

a) Passive thermal design measures could be improved including through greater attention to 

passive shading and façade performance, the provision of on-site power generation and 

storage, charging for electric vehicles, ceiling fans to bedrooms and decarbonisation of 

energy supply.  

 

13. Unacceptable tree impacts  

 

The proposed development results in adverse and unacceptable impacts to Tree 3 Jacaranda 

mimosfolia (Jacaranda) which is the only tree on the Site proposed for retention.  

 

Particulars:  
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a) The submitted Arboricultural Impact Assessment (AIA) Report identifies a 5.7% basement 

encroachment into the Tree Protection Zone (TPZ) of Tree 3. The report also identifies that 

above-ground structures, including the ground floor and upper levels, will encroach by 

25.1%, which constitutes a major encroachment under AS 4970–2025. 

 

b) Contrary to the above, Council’s assessment calculates the basement and ground floor 

encroachment to be 14.5%, which is a major encroachment. This encroachment is 

proposed in addition to the above-ground encroachments, which are agreed to be major. 

 

c) There is insufficient information to determine whether retention of Tree 3 is feasible. A 

detailed pruning plan must be provided to specify the extent of pruning required, together 

with an assessment of impacts from the proposed building envelope and the scaffolding 

necessary during construction. 

 

d) As a result of the above encroachments, the proposed development fails to meet Control 3 

in Part 7A.5 of KDCP, which requires deep soil zones to be configured to retain healthy and 

significant trees on Site and on adjoining sites where possible.  

 

14. Inadequate landscape design and insufficient canopy tree planting 

 

The proposed landscape design is inadequate and does not meet the requirements of Part 4O of 

the ADG and Parts 7A.6 and 7C.5 of KDCP.  

 

Particulars: 

 

a) The landscape design does not adequately enhance streetscape or residential amenity and 

fails to satisfy Objective 4O-1 of the ADG. The proposed deep soil areas are fragmented 

rather than consolidated, limiting the ability to plant trees in communal ownership. As a 

result, there is insufficient buffer planting to soften the scale of the development, which 

would otherwise contribute positively to the streetscape. 

 

b) The proposed landscape design fails to satisfy Objective 4O-1 of the ADG, which requires 

the development to provide at least one tall tree capable of reaching a mature height of 13–

18 metres within an appropriately sized deep soil area. While the submitted landscape plan 

includes a tall tree, its location is in close proximity to proposed structures. This creates a 

conflict that will restrict the tree’s ability to achieve full, healthy development. The current 

layout cannot adequately support a tall tree. 
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c) The proposal fails to provide the minimum tree replenishment for this development site to 

satisfy Controls 7 to 9 in Part 7A.6 of the KDCP. For this Site, at least three tall trees 

capable of attaining a minimum mature height of 18 metres in local conditions are required. 

Tree species are to be consistent with the local landscape character and be placed to allow 

adequate space for mature growth without conflict with structures or services. 

 

d) The main entry path is 2.3 metres wide and the landscape area to the north of the path 

forms part of a private courtyard, while the southern landscape area is only 800 mm wide, 

rather than the required 1.2 metres as required by Control 12 of Part 7C.5 of KDCP. As a 

result, the building entry impacts adversely on the streetscape and is contrary to Objective 

6 of Part 7C.5. 

 

15. Insufficient site analysis 

 

The proposed development has not been informed by a robust site analysis as the submitted site 

analysis and Urban Design Report (UDR) contain inconsistencies and fail to reflect the existing and 

desired urban character.  

 

Particulars: 

 

a) The submitted site analysis does not illustrate that design decisions have been based on 

opportunities and constraints of the Site and their relationship to the surrounding context as 

required by Objective 3A-1 of the ADG. Notably, key contextual features such as the 

adjacent railway corridor and the public domain interface along Lindfield Avenue are 

omitted from the architectural drawings. These are not minor oversights but critical 

contextual elements that influence amenity, outlook, noise, materiality, privacy, and the 

site's visual prominence. A proper site analysis is a foundational design task. The failure to 

identify these contextual constraints at the outset indicates that they have not informed the 

design as thoroughly as they would be expected to in order to properly satisfy the ADG.    

 

b) A written site analysis has been submitted in the form of the UDR. However, the UDR 

includes the following inconsistencies. 

 

i. The UDR fails to acknowledge the visual prominence of the Site, which is highly 

visible from the east. 

ii. The UDR states that the proposal has generous setbacks and landscape 

frontages, which is inaccurate. 

iii. The UDR states that the desired future character of the Site comprises setbacks 
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of 10 metres (street boundary), 6 metres (ground to 4 storeys) and 9 metres (from 

5 storeys and above). This is inconsistent with the proposed development.  

iv. The UDR makes reference to existing side setbacks of 1.5 metres to 3 metres but 

fails to note that these setbacks apply to single storey dwellings. 

v. The UDR makes reference to potential future uplift under the Housing SEPP but 

fails to provide diagrams or modelling of future adjoining built form and/or assess 

implications for ADG compliance.  

 

16. Basement design, driveway access and carparking  

 

The development fails to comply with AS2890.1:2004 ‘Parking facilities Part 1: Off-street car 

parking’ and proposes an unsatisfactory basement design. The proposal also includes inconsistent 

information in relation to driveway access and is contrary to Council’s planned intersection 

upgrade.  

 

Particulars: 

 

a) The proposal is to widen the existing driveway crossing towards Lindfield Avenue to 

approximately 5.6 metres wide (as indicated in the Civil Plans), narrowing to a single lane 

ramp entry into Basement Level 01. This conflicts with the proposed 6.4 metres wide 

access indicated in Attachment 2 of the TIA.  

 

b) According to the Architectural Plans, the gradient of the driveway is a 5% fall for the first 4.5 

metres within the Site, contrary to AS2890.1, which requires a 5% gradient for the first 6 

metres into the Site. This conflicts with the Civil Plans, which show a 5% gradient for the 

first 6 metres into the Site and needs to be clarified. 

 
c) The vehicle clearance assessment for the driveway adopts an incorrect B85 vehicle 

clearance of 159mm. The requirements outlined in AS2890.1 require the assessment 

based on 120mm vehicle ground clearance. 

 

d) The driveway clearance has not been assessed for the B99 vehicle in accordance with the 

requirements outlined in AS2890.1.  

 
e) The proposal includes a dedicated loading area in the Basement 01 level with a height 

clearance of 2.6 metres, designed to accommodate Council’s waste collection vehicle, as 

well as smaller service and removalist vehicles. However, swept paths in the Transport 

Impact Assessment (TIA) indicate that a manoeuvring service vehicle would sweep over 
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the shared zone of an accessible car parking space (Figure 1). Additionally, the location of 

the bollard is not compliant with AS2890.6.  

 

 

Figure 1: Conflict between accessible parking space and manoeuvring  

 

f) The TIA proposes traffic signal operation to manage access. There is no indication of the 

location of traffic signal display at the access point for the entry movement, and the 

proposal is likely to detract from Council’s desired streetscape outcomes. Alternative 

options are to be investigated including amendments to the access ramp layout, provision 

of a passing bay and use of on-site convex mirrors.  

 

g) The proposed driveway access point conflicts with Council’s proposed streetscape upgrade 

of Lindfield Avenue and Tryon Road as a pedestrian refuge is proposed in Russell Avenue 

at the intersection with Lindfield Avenue (Figure 2). Widening the existing driveway crossing 

of No. 1 Russell Avenue towards Lindfield Avenue may result in vehicle and service vehicle 

access issues due to the presence of the proposed pedestrian refuge which will adversely 

impact on entry and exit movements. Updated swept paths of passenger vehicles and 

service vehicles need to be provided. If the conflict cannot be resolved, the access 

driveway would need to be relocated to the Lindfield Avenue frontage. 
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Figure 2: Proposed streetscape upgrade and pedestrian island  

 

h) To facilitate home deliveries (e.g., groceries, parcels etc), bulky goods waste collection and 

other service vehicles that cannot access the basement due to the 2.6 metre height 

clearance, the development should also provide an on-site loading area (a separate 

hardstand area is not permitted). The position of the loading area must not prevent access 

to and from the basement level car park, with at least one travel lane to be maintained at all 

times while loading/unloading takes place on the driveway. 

 

i) The proposal is contrary to Control 3 of Part 22.4 of KDCP which requires at least one 

visitor car space to be accessible.  

 

17. Provision for bicycle parking and access  

 

Provision for practical and safe bicycle parking and access has not been made.  

 

Particulars: 

 

a) The TIA states that 30 bicycle parking spaces are provided in accordance with the KDCP. 

The architectural plans show double-tier bicycle storage on the Basement 01 level, with 

racks able to hold 30 bicycles. It is unclear what type of parking facilities/devices these are, 

but the top tier is unlikely to be practical for most bicycle riders, as they only suit fit riders 

with light bicycles. Therefore, the type of bicycle parking device facility needs to be clarified 

and needs to comply with AS2890.1 having regard to the relevant security level. 
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b) The proposed ramp connecting Russell Avenue to the Basement 01 level has gradients of 

up to 1:4.6 (22%), which generally will exceed the capability of many bicycle users to 

remain mounted with stability (1:12, or 8% is practical). Therefore, the lifts and lobbies 

should be of a suitable size such that residents can transport their bicycles between the 

bicycle parking area and ground/street level without using the car park ramp. 

 

c) It is assumed that some of the double-tiered bicycle spaces are intended for visitor bicycles. 

Similar ramp grade accessibility issues as residents arise, and there is the practicality and 

convenience of visitors entering the secure parking area to access the bicycle parking from 

the main car park entry ramp. For convenience and practicality of all visitors arriving by 

bicycle, visitor parking is to be located near the building entry.  

 

B2 – CONTENTIONS WHICH MAY BE RESOLVED BY CONDITIONS OF CONSENT 

 

Nil  

 

B3 – CONTENTIONS WHICH MAY BE RESOLVED WITH ADDITIONAL INFORMATION  

 

18. Inadequate information regarding affordable housing   

 

There is insufficient detail to confirm compliance with Section 21 of SEPP Housing. 

 

Particulars: 

 

a) Section 21 of SEPP Housing states that development consent under Part 2, Division 1 of 

SEPP Housing must not be granted unless the consent authority is satisfied that for a 

period of 15 years commencing on the day the Occupation Certificate is issued, the 

development will include the affordable housing component required under Sections 16, 17 

or 18 and the affordable housing component will be managed by a registered community 

housing provider. 

 

b) The consent authority cannot be satisfied that the affordable housing component will be 

managed by a registered community housing provider as the details of such a provider 

have not been submitted.  
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19. Inadequate information regarding acoustic impacts  

 

The submitted acoustic impact assessment contains errors and inconsistencies. 

 

Particular: 

 

a) The following errors and inconsistencies are identified in the Rail Noise and Vibration 

Impact Assessment prepared by Rodney Stevens Acoustics (dated 6 June 2025):  

 

i. Building height inconsistency (page 5) – The noise report describes the proposal as 

an “eight-storey multi-storey residential development”, whereas the amended 

Statement of Environmental Effects confirms a 10-storey building. This raises 

concern that the acoustic modelling may not reflect the current design. 

ii. Incorrect land use reference (page 16) – The noise report refers to a “childcare 

centre” when discussing noise from the rooftop pool. The application the subject of 

this appeal is for a residential flat building. 

iii. Level 01 of the architectural plans (Rev 2, dated 25 June 2025) shows an area 

labelled “MSR” with a total area of 8m². Clarification is required as to whether this 

space is intended to be a Mechanical Services Room or a Main Switch Room, as 

this could represent an additional location for noise-producing equipment which may 

not have been assessed by the acoustic engineer. 

 

20. Insufficient architectural plans 

 

The architectural plans are insufficiently documented to permit assessment of and compliance with 

the ventilation, storage, and solar access provisions of the ADG, as follows.  

 

Particulars: 

 

a) Compliance with ADG Objective 4B-1, which requires that the area of unobstructed window 

openings should be equal to at least 5% of the floor area served, has not been 

demonstrated. Additionally, Objective 4D-1 requires every habitable room to have a window 

with a minimum glass area of no less than 10% of the floor area of the room. Apartments 

proposed on the eastern side of the building feature bedrooms with narrow, angled 

windows only. The area of the windows cannot be assessed as no window schedule has 

been submitted 
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b) Compliance with ADG Objective 4B-3, which requires 60% of apartments to be naturally 

cross-ventilated, has not been sufficiently demonstrated. The applicant claims that 24 out of 

28 apartments (86% of apartments) receive natural cross-ventilation however at least four 

of those apartments (those occupying Levels 01-05 in the north-eastern corner) may not 

comply as they are proposed to rely on ventilation from the northern elevation only.  

 
c) The proposed development does not provide sufficient information to demonstrate 

compliance with the Design Criteria associated with Objective 4G-1 of the ADG. A storage 

schedule is required which clearly demonstrates that adequate internal and external 

storage for each apartment is provided.  

 
d) The submitted solar access modelling does not demonstrate that the proposed 

development will not unreasonably overshadow future development on adjoining sites. 

Modelling of future development is required.  

 

21. Insufficient landscape plan   

 

The proposed landscape design is inadequate and does not meet the requirements of Parts 4O 

and 4P of the ADG and Part 7A.6 of KDCP.  

 

Particulars: 

 

a) The landscape plan does not include an ongoing maintenance strategy and fails to satisfy 

Objective 4O-1 of the ADG. Details regarding drainage for planters and irrigation for all 

planting above structures have not been provided, preventing assessment of the suitability 

and long-term viability of the proposed landscape design. 

 

b) The submitted landscape and architectural plans do not provide sufficient detail to assess 

the viability of the proposed planting above structures, and compliance with Objectives 4P-

1, 4P-2 and 4P-3 of the ADG. There is insufficient information to assess compliance with 

ADG requirements for planting above structures, as follows:  

 

i. The submitted landscape and architectural plans do not provide sufficient detail to 

assess the viability of the proposed planting. Key information is missing, including 

top of wall and top of slab levels, which are necessary to confirm whether 

adequate soil depths and volumes have been provided for planting areas above 

structures. 

ii. Dimensions and construction details of planter beds are required to demonstrate 

soil depth and volume. 
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iii. Specifications of fences around the communal open space are required, including 

the pool area, with clear plans for planting both inside and outside the fencing to 

ensure a high-quality landscape outcome visible from the public domain. 

 

22.  Buildability issues 

 

The architectural plans do not provide sufficient documentation to demonstrate compliance with the 

National Construction Code (NCC) and the requirements of the Building Design and Practitioners 

Act (BD&P). Whilst demonstrating compliance with the NCC and DB&P may not be specifically 

required for development approval, the safety, functionality, and organization of the building – in 

both plan and section - needs to align with performance targets and objectives. This is especially 

the case where the proposed bulk and height of a building exceed planning and design controls at 

the outset and there is no foreseeable way to further vary these aspects at a later stage.  

 

Particulars: 

 

a) It is unclear how the proposed fire stair egress is to comply with the NCC. The 

requirement for at least two fire stairs appears to have been met with a double-loaded 

stair for the upper levels of the building but it is not clear how egress is to be managed at 

the lower two residential levels especially with regard to the required carpark exits and the 

associated entry foyer and street activation objectives of the KDCP. 

 

b) The proposed development shows a nominal floor-to-floor height of 3,150mm. To satisfy 

requirements of the DB&P Act this may need to be increased, to account for slab set-

down requirements and waterproofing mandates, thereby increasing the overall height of 

the building.  

 

23. Design Verification Statement  

 

The submitted Design Verification Statement does not meet the relevant statutory requirements. 

 

Particulars: 

 

a) The submitted Design Verification Statement (DVS), prepared by P. S. Issa, comprises a 

brief statement only and is insufficient. Under section 29 of the Regulation, the DVS must 

explain how the development addresses the design principles for residential apartment 

development and the objectives of Parts 3 and 4 of the ADG. A separate UDR has been 
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provided but has not been prepared by the same nominated architect (N. R. Dickson). A 

revised DVS is required to meet the statutory requirements.  

 

 

SIGNATURE 

Signature of authorised officer of 

respondent consent authority  

Name of authorised officer Brodee Gregory 

Capacity Executive Assessment Officer  

Date of signature 20 October 2025  
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